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In the Matter of I. J. SHARICK, ^
y So. 65-A.

Bankrupt.
J

Citation on Appeal.

The President of the United States to George W. Gar-

side and Wm. Winn, Greetino*:

You, and each of you are hereby cited and admon-

ished to be and appear at a United States Court of Ap-

peals for the Ninth Circuit, to be holden at the city of

San Francisco, State of California, within thirtv days

from the date hereof, pursuant to an order allowing* an

appeal entered in the clerk's office of the United States

District Court for Alaska, Division Xo. 1, in that cer-

tain cause in bankruptcy, entitled In the Matter of I.

J. Sharick, Bankrupt, and numbered 65-A, on the docket

of said Court, and wherein F. A. Insley, trustee, is ap-

pellant, and you are appellees to show cause, if any

there be, why the judgment and decree rendered on the

8th day of August, 1903, allowing and approving your

certain claim against the estate of I. J. Sharick for the

sum of §584.00, as in the said order allowing said ap-

peal mentioned should not be corrected and why

speedy justice should not be done the parties in that

behalf.

Witness the Honorable M. C. BROWN, Judge of the

United States District Court for Alaska, Division No. 1,

this 15th day of August, 1903.

M. C. BROWN,
Judge.
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Service of the above and foregoing citation admitted

.this day of August, 1903.

Attorneys for Garside and Winn.

Appellees.

.United States of America,
^

Dist. of Alaska, l^ss.

Div. No. 1.

I hereby certifv that I received the within citation

on appeal on Aug. 24, 1903, and that I served the same

at Juneau, Alaska, on Aug. 21, 1903, by delivering to

the within named George W. Garside and Wm. Winn,

i\ copy thereof (certified by me) each personally and in

person.

Dated, Juneau, Alaska, Aug. 24, 1903.

JAMES M. SHOUP,

United States Marshal.

By John B. Heyburn,

Office Deputy.

Marshal's fees: 2 services, ?6. Paid bv Attv. for

Trustee.

[Endorsed] : Original. Xo. 65-A. In the United

States District Court for Alaska, Division Xo. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Citation on Appeal. Filed Aug. 24, 1903. W. J. Hills,

Clerk. Malony & Cobb, Attorneys for Trustee, office

Juneau, Alaska. Marshal's Xo. 1038.



George W. Garside and William Winn. 3

[Endorsed]: No. 989. United States Circuit Court

of Appeals for the Xinth Circuit. F. A. Insley, Trus-

tee in Bankruptcy, vs. George W. Garside and William

Winn. In the Matter of I. J. Sharick, Bankrupt.

Original. Citation on Appeal. Filed Sep. 1, 1903. F.

D. Monckton, Clerk.

In the United States District Court for AlasJta, Division

No. 1, at Juneau.

In the Matter of I. J. SHARICK,
p|

LNo. 65-a.

Bankrupt. J

Judgment on Mandate.

Now on this the 2Ith day of July, 1903, this cause

came on to be heard upon the mandate of the Honor-

able the Circuit Court of Appeals for the Ninth Cir-

cuit, which is ordered spread upon the record herein

and is in words and figures as follows, to wit:

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Honorable the Judges of the District Court of the

United States for the District of Alaska, Division

No. 1, Greeting:

Whereas lately in the District Court of the United

States for the District of Alaska, Division No. 1, before

you, or some of you, in a cause entitled "In the Matter

of the Estate of I. J. Sharick, Bankrupt, No. 65-A," a

judgment was duly entered on the 29th day of March,

1902, in favor of George W. Garside and William Winn,
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and against the said estate of I. J. Shariek, Bankrupt,

which judgment is of record in the office of the clerk

of the said District Court (to which record reference is

hereby made and the same is hereby expressly made a

part hereof) as by the inspection of the transcript of

the record of the said District Court, which was

brought into the United States Circuit Court of Ap-

peals for the Ninth Circuit by virtue of an appeal

agreeably to the act of Congress in such cases made

and provided, fully and at large appears:

And whereas, on the 23d day of October, in the year

of our Lord one thousand, nine hundred and two, the

said cause came on to be heard before the said Circuit

Court of Appeals, on the said transcript of record, and

was argued by counsel:

On consideration whereof, it is now here ordered,

and adjudged by this Court, that the judgment of the

said District Court in this cause, be, and the same is

hereby, reversed, with costs, and the cause remanded

to the said District Court for further proceedings, and

with instructions to give effect to the proof of the ap-

pellees as a claim proven in the name of Caroline

Shariek, the appellees to be subrogated to her rights

thereunder only upon proof of their payment to her of

the sum payable thereon out of the bankrupt estate.

(Mar. 9, 1903, as modified, May 29, 1903.)

You, therefore, are hereby commanded that such

further proceedings be had in said cause, in accordance

with the opinion and judgment of this Court and as

according to right and justice and the laws o'f the
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United States ought to be had, the said judgment of

said District Court notwithstanding.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 15th day of

June, in the year of our Lord one thousand, nine hun-

dred and three.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.

COSTS OF APPELLANT:

Transcript paid clerk below $ 5.00

And as by affidavit 49.20

Clerk U. S. Circuit Court of Appeals... 24.85

Printing record 85.50

Attorney's docket fee 20.00

Taxed at 1184.55

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.

Upon consideration whereof, it is ordered, adjudged,

and decreed that the judgment herein heretofore ren-

dered on the 29th day of March, 1902, in favor of

George W. Garside and Wm. Winn, and against the

estate of I. J. Sharick, for the sum of $584.00 be and

the same is hereby set aside and for naught held, and
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that F. A. Insley, trustee, herein do have and recover

of and from the said George W. Garside and Wm.
Winn, the sum of one hundred and eighty-four and

55-100 (1184.55) dollars, for which let execution issue.

It is further ordered that effect be giyen to the proof

of the claim of said Garside & Winn as if the said proof

was made in the name of Caroline Sharick, and that

tliej be subrogated to her rights thereunder only upon

proof of the payment by them of the same to said Caro-

line Sharick.

M. C. BROWN,
Judge.

[Endorsed] : Original. Xo. 65-A. In the United

States District Court for Alaska, Diyision No. 1, at

;Juneau. In the Matter of I. J. Sharick, Banlvrupt.

Judgment on Mandate. Filed July 21, 1903. W. J.

Hills, Clerk. Malony & Cobb, Attorneys for Trustee.

Office, Juneau, Alaska.

'In the United States District Court for the District of

Alaska, Division No. 1.
?

In the Matter of I. J. SHARICK,

Bankrupt.

Supplementary Petition.

Come now William Winn and George W. Garside,

petitioners herein, and present this their petition in

compliance with the mandate of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, on file and

entered herein, and allege that they haye paid to Caro-
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line Sharick, since the filing of their original petition

herein, the sum of |o84.00 upon their liability to her

on account of the bond given in her favor by I. J.

Sharick, with the petitioners as sureties, which said

bond is fully set out and alleged in the original peti-

tion herein; and your petitioners allege that they hold

the original receipt for said sum and pray that they be

subrogated to her right under the said petition anS in

accordance with the mandate of the United States Cir-

cuit Court of Appeals herein, and that their claim,

amounting to |584.00, be allowed and be by this Court

ordered paid to your petitioners, and ¥or such other

and furthe relief in the premises as may to the Court

seem meet and proper.

JOHN R. WINN and

LEWIS P. SHACKLEFORD,

Attorneys for Petitioners.

WM. WINN and

GEORGE W. GARSIDE.

United States of America,^
I ss.

District of Alaska.
J

George W. Garside, being first duly sworn, on oath

deposes and says: I am one of the petitioners in the

above-entitled action; I have read the above petition,

know the contents thereof, and the same is true.

G. W. GARSIDE.

Subscribed and sworn to before me, this 3d day of

August, 1903.

[Notarial Seal] T. R. LYONS,

Notary Public for the District of Alaska.
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[Endorsed] : No. G5-A. In the United States Dis-

trict Court, for District of Alaska, Division IS^o. 1. In

the Matter of I. J. Sharick, Bankrupt. Original. Sup-

plementary Petition. Filed Aug. 3, 1903. W. J. Hills,

Clerk.

1)1 the United States District Coiirt for Alaska, Division

No. 1, at Jnncau.

In the Matter of I. J. SHARICK,

Bankrupt.

Answer to Supplementary Petition of Winn & Garside.

Now comes F. A. Insler, trustee herein, and for an-

swer to the supplementary petition of Winn & Gar-

side, alleges:

1st. He has no knowledge or information as to

whether said petitioners have paid the sum of $584.00

to Caroline Sharick or any sum to her, and he therefore

denies the same.

2d. He further denies that the bankrupt estate

herein, is or ever was indebted in anv sum whatsoever

to Caroline Sharick, or to the petitioners, Wm. Winn

or George W. Garside, or either of them.

F. A. INSLEY,

i
Trustee.

MALONY & COBB,

Attorneys.



George W, Garside and William Winn,

iUnited States of America, ^)

(District of Alaska. J

F. A. Insley, being first duly sworn, says that he is

ithe trustee above named; that he has read the above

and foregoing answer, and the same is true as he verily

believes.

F. A. INSLEY,

Subscribed and sworn to before me this 6th day of

August, 1903.

[Notarial Seal] J. H. COBB,

Notary Public in and for Alaska.

[Endorsed]: Original. No. 65-A. In the United *

States District Court for Alaska, Division No. 1, at

Juneau, In the Matter of I. J. Sharick, Bankrupt.

Answer to Supplementary Petition of Winn & Garside.

Filed Aug. 6, 1903. W. J. Hills, Clerk.

In the United States District Court for the District of

Alaska, Division No. 1, at Juneau,

In the Matter of I. J. SHARICK,

Bankrupt.

Judgment.

This matter having come up for hearing upon the

supplementary petition of George W. Garside and

William Winn, and upon the issues raised by such peti-

tion, and the answer thereto of F. A. Insley, trustee;

and the matter having proceeded to trial in accordance
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with the mandate of the Circuit Court of Appeals, on

file herein, the petitioners being represented by their

attorneys, Winn & Shackleford, and the trustee being

represented by his attorneys, Messrs. Malony & Cobb,

and George W. Garside, having been called, sworn and

examined in behalf of the petitioners, and it appearing

from the proof submitted herein that since the entry of

judgment herein on the 29th day of March, 1902, in

favor of the petitioners, that the said petitioners have

paid to Caroline Sharick the sum of |584.00, awarded

in the said judgment:

Now, therefore, it is ordered, adjudged and decreed

that the claim of the said George W. Garside and

William Winn, as set forth in their original petition

and in their supplementary petition herein, be allowed

as a preferred claim in the amount of five hundred and

eighty-four (584) dollars, and that the same be paid out

of said estate from the funds in the registry of the

court, and that the clerk prepare and sign the neces-

sary warrant for such payment, ^deducting and rooorv

ing; however^ therefrom the amount due to the trustee

heroin aig costs upon tho appeal, go ohown bj Ihu mau -

flnfg nn fil^ ht^T^oin mnminiing +n ^ fnrrnthmi nrifli

bo croditod to tho truotoo heroin; and it is furtlicr or -

dorod that any ^utg^tftnding execution on accounl of

i?>aid costfl bo, and tho oamo io hereby^ recalled.*

[*Stricken out as per order of Court of August 10,

1903.]
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Done in open court, this 8th day of August, A. D.

1903.

M. C. BROWN,
Judge.

[Endorsed] : No. 65-A. In the United States Dis-

trict Court for District of Alaska, Division No. 1.

In re I. J. Sharick, Bankrupt. Original. Judgment on

Petition of G. Garside and Wm. Winn in name of

Caroline Sharick. Filed Aug. 8, 1903. W. J. Hills,

Clerk.

In the United States District Court for the District of

Alaska, Division No, 1.

In the Matter of I. J. SHARICK,

Bankrupt.

Motion to Correct Order and Decree.

Now comes F. A. Insley, trustee herein, by his solicit-

ors, Malony & Cobb, and moved the Court to correct the

decree herein, in favor of Winn & Garside, rendered on

the 8th day of August, 1903, by striking out all of said

decree reading as follows, "deducting and revising^

however, therefrom the amount due to the trustee,'-

etc, to the end of the decree; for the reason that there

is no pleading supporting said portion of said decree,

and this Court lias no authority to order such setoff.

MALONEY & COBB,
Solicitors for the Trustee.
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[Endorsed] : Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Motion to Correct Order and Decree. Filed Aug. 10,

1903. W. J. Hills, Clerk. Maloney & Cobb, Attorneys

for Trustee.

Jn the United States District Court for the District of

Alaska y Division No. 1.

Monday, August 10, 1903.

In the Matter of I. J. SHAEICK,

Bankrupt.

Order Granting Motion to Correct Order and Decree.

Now, on this day, this cause came on to be heard

upon the motion of F. A. Insley, trustee, to correct the

decree herein in favor of Winn & Garside, rendered on

the 8th day of August, 1903, by striking out all of said

decree reading as follows, "deducting and revising,

ihowever, therefrom the amount due to the trustee,"

etc., to the end of the decree; and after argument had,

and the Court being fully advised in the premises,

grants said motion and orders the decree corrected in

accordance therewith.

M. C. BROWN,
Judge.
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In the Matter of I. J. SHARICK, 1
I No. 65-A.

Bankrupt.
J

Evidence on Proof of Claim of George W. Garside and

Wm. Winn.

Be it remembered that on the trial of the matter of

proof of claim in favor of Geo. W. Garside and Wm.
Winn, against the estate of I. J. Sharick, bankrupt, the

following proceedings were had, to wit:

Mr. Shackleford having read the supplemental peti-

tion of the claimants, and Mr. Cobb, the answer of the

itrustee, thereto, the claimants introduced Mr. G. W.

iGARSIDE as a witness; who being sworn testified as

(follows:

August 6, 1903, 2 P. M.

G. W. GARSIDE, being first duly sworn, on oath

testified as follows on

Direct Examination.

(By Mr. SHACKLEFORD.)

Q. State your name, age and occupation.

A. My name is G. W. Garside; occupation, mining

engineer; 56 years old.

Q. Are you one of the petitioners in this case?

A. Yes, sir.

Q. Together with Mr. William Winn?

A. Yes, sir.

Q. Mr. Garside, I will ask you, if, since the entry of

judgment in this court on the 29th day of March, 1902,

if since that time you have paid the amount awarded
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(Testimony of G. W. Garside.)

in that judgment, being |584.00, to Caroline Sharick?

A. Yes, sir.

Q. How as it paid? A. By check.

Q. Who did you pay it to?

A. I gave you the check and I have your receipt for

it.

Q. Have you that receipt?

A. Yes. (Produces receipt.)

Q. I now offer the receipt in evidence.

(Marked Exhibit "A'' for Id. W. S. C.)

Cross-Examination.

(By Mr. COBB.)

Q. Mr. Shackleford is your attorney- in this matter,

is he not?

A. Not particularly so, he was managing it.

Q. You know whether he is or not?

A. He is the only person I spoke to.

Q. You gave the check to him? A. Yes, sir.

Q. Was it payable to him? A. Yes, sir.

Q. Did you give it to him with the understanding

that it wasn't to be collected until the suit was settled?

A. No, sir.

Q. Was it your individual check? A. Yes.

Q. Did Winn pay part of it?

A. No, sir; I didn't speak to Winn about it.

Q. What bank is the check on?

A. Dexter Horton.

Q. Did you have money there? A. Yes, sir.

Q. You say there was no agreement that that

check should not be cashed? A. No, sir.
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(Testimony of G. W. Garside.)

Q. How came you to pay it to him?

A. I told him I wanted the thing settled up so he

said I was to pay it. I wanted it settled before this

bankruptcy thing was settled or it might be knocked

out. I wanted to get out of it, that is all I know about

it.

Q. It was on his advice then that you paid it?

A. Yes.

Q. You know he was attorney for Mrs. Sharick,

didn't you?

A. Yes—I don't know anything about it.

Q. You swear that there was no agreement that

this check was not to be collected? A. No, sir.

Q. Nothing said about it? A. No, sir.

By Mr. SHACKLEFORD.—We now ask for judg-

ment in accordance with the provisions of the mandate

for this sum, on the order of the Court making the

same payable out of the bankrupt estate.

By the COURT.—Read the mandate, Mr. Shackle-

•ford.

(Mr. Shackleford reads mandate.)

By Mr. COBB.—Does the Court care to hear any-

thing more on that?

By the COURT.—I don't see what there is for me to

hear; it looks as if the Court had simply ordered me to

make this allowance.
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Exhibit "A,"

July 30th, 1903.

Received of George W. Garside, five hundred and

eighty-four dollars, on account of claim of Caroline

-Sharick against Garside & Winn, on bond in case of

Sharick vs. Sharick.

L. P. SHACKLEFORD,
Attorney for Caroline Sharick.

[Endorsed] : For Id. Ex. "A." W. S. C.

I, Walter S. Coutant, official reporter of the United

States District Court for the District of Alaska, Divi-

sion No. One, hereby certify that the above and fore-

going five (5) pages of typewritten matter constitute

a full, true and correct transcript of the testimony and

proceedings had on the trial of said cause, and the

whole thereof, on the 6th day of August, 1903.

Juneau, Alaska, August 11, 1903.

WALTER S. COUTANT,
Reporter.

And the above and foregoing was all the evidence

and proofs offered on the hearing of said matter, and

the Court, at the request of the counsel for the trus-

tee, hereby orders that the above and foregoing be and

the same is hereby made a part of the record herein.

Dated, August , 1903.

M. C. BROWN,
Judge.



Gconje TV. Garside and William Winn, 17

[Endorsed] : Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Evidence on Proof of Claim of George W. Garside &
Wm. Winn. Filed Aug. 13, 1903. W. J. Hills, Clerk.

i

65-A.
In the Matter of I. J. SHARICK,

Bankrupt.

Petition for Allowance of Appeal.

To the Honorable M. C. BROWN, Judge of the United

States District Court for Alaska, Division No. 1

:

F. A. Insley, trustee in bankruptcy in the above-en-

titled and numbered cause on behalf of the creditors

Avho conceive themselves aggrieved by the order and

judgment of the Court made in the above-entitled

cause, on the 8th day of August, 1903, wherein it was

ordered and decreed that Wm. W^inn and George W.

Garside have a valid claim against the estate of I. J.

Sharick, bankrupt, and ordering said claim paid in full

out of the bankrupt estate, in preference to all otHeT

claims, does hereby, at the request of said cre'ditors,

appeal from the said order and decree, aforesaid, to

the United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons set forth in the assign-

ment of errors which is filed herewith; and he prays

•that this, his petition for appeal may be allowed, and

^that a transcript of the record, proceedings and papers

upon which said judgment, decree and order was made,

duly authenticated, may be sent to the said United

•States Circuit Court of Appeals for the Ninth Circuit,
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s.t San Francisco, California, and that an order be

made suspending payment of said decree out of the

oCunds of the estate aforesaid, pending said appeal.

Dated August 13th, 1903.

MALONY & COBB,

Solicitors for F. A. Insley,

Trustee.

F. A. INSLEY,

Trustee.

[Endorsed] : Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Petition for Allowance of Appeal. Filed Aug. 13,

1903. W. J. Hills, Clerk.

In the Matter of I. J. SHARICK,
!^ No. 65-A.

Bankrupt.

Assignment of Errors.

Now comes the appellant, F. A. Insley, trustee, and

assigns the following errors, committed by the Court

on the trial, and the rendition of the decree and judg-

ment in favor of the claim of George W. Garside and

Wm. Winn against the estate of I. J. Sharick, bank-

nipt, to wit:

The Court erred in allowing the claim of George W.

Garside and Wm. Winn, for the sum of $581.00, and

ordering the same paid in full out of the estate of the

bankrupt, I. J. Sharick, in this:
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First. The judgment in favor of Caroline Sharick

against I. J. Sharick, is not a provable claim in bank-

ruptcy for the reason that the same is a judgment or

decree for alimony.

Second. The proofs showed that the bond given by

i. J. Sharick to appellees, Winn and Garside, had been

discharged by a full compliance v^ith the conditions

thereof in that all the property mentioned and referred

to therein was forthcoming to abide any decree that

might be made affecting the same; and the mortgage

given to secure said bond was discharged.

Third. Said claim was not proved in the name of

the real creditor of the bankrupt, to wit, Caroline Shar-

ick, as required by the acts of Congress relating to

bankruptcy and the orders in bankruptcy.

Fourth. The proofs in support of said claim are

wholly insufficient to sustain the judgment and decree

allowing the same in this; said claim is based upon a

decree for alimony in favor of Caroline Sharick, and

against I. J. Sharick, and a bond secured by a mortgage

on the stock of jewelry constituting the bankrupt es-

tate, executed by said I. J. Sharick to George W. Gar-

side and Wm. Winn, and conditioned tbet said I. J.

Sharick should have said property forthcoming to

abide any decree that might be rendered in favor of

Caroline Sharick in the divorce case, affecting said

property and the proofs showed that said property was

forthcoming to abide such decree, and that there was

no liability on the part of said Garside and Winn to

Caroline Sharick, and they had no standing in court to

prove said claim at all.
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And for the said errors and others manifest of rec-

ord herein the said appellant prays that the judgment

and decree of the District Court for Alaska, Division

Xo. 1, allowing and approving said claim of George W.

Garside and Wm. Winn for §584.00 may be reversed,

and the cause remanded with instructions to expunge

said claim from the list of proved claims against said

estate.

MALOXY & COBB,

Attorneys for Appellant.

[Endorsed] : Original. Xo. 6o-A. In the United

States District Court for Alaska, Division Xo. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Assignment o'f Errors. Filed Aug. 13, 1903. W. J.

Hills, Clerk.

In the Matter of I. J. SHABICK,
;
No. 65-A.

Bankrupt.

Order Allowing Appeal.

On reading and filing the petition of F. A. Insley,

trustee, herein for an order allowing an appeal and the

assignment of errors herein, made and filed bv him

—

It is ordered that the said appeal be and the same is

hereby allowed to the United States Circuit Court of

Appeals for the Xinth Circuit, from the judgment and

decree entered herein on the Sth day of August, 1903,

approving and allowing the claim of George W. Gar-

side and Wm. Winn, against the estate of I. J. Shar-

ick, bankrupt, and that a transcript of the record be
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forthwith transmitted to the said Circuit Court of Ap-

peals, said record to consist of a printed copy of the

record used on the former appeal taken by the said

trustee, which is herewith produced and left with the

clerk to be annexed to the transcript, together with

a transcript of all proceedings had and taken in the

case touching said claim subsequent to said appeal.

Dated August 15th, 1903.

M. C. BROWN,
Judge.

[Endorsed] : Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Order Allowing Appeal. Filed Aug. 15, 1903. W. J.

Hills, Clerk.
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In the United States District Court for Alaska, Division

No. 1, at Juneau.

In the Matter of I. J. SHARIOK, "i

[ No. 65-A.
Bankrupt.

J

Citation on Appeal (Original.)

The President of the United States to Geo. W. Garside

and Wm. Winn, Greeting:

You and each of you are hereby cited and admonished

to be and appear at a United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden at the city of

San Francisco, State of California, on the 1st day of

May, 1902, pursuant to an order allowing an appeal

entered in the clerk's oflflce of the United States District

Court for Alaska, Division No. 1, in that certain cause

numbered 65-A, on the docket of said court, and where-

in, F. A. Insley, trustee, is appellant and you are ap-

pellees, to show cause, if any there be, why the judg-

ment and decree rendered on the 29th day of March,

1902, allowing and approving your certain claim against

the estate of I. J. Sharick, for |584.00 as in the said

order allowing an appeal mentioned, should not be cor-

rected, and why speedy justice should not be done to

the parties in that behalf.

Witness the Honorable M. C. BROWN, Judge of the

United States District Court, for Alaska, Division No. 1.

This 4th day of April, 1902.

M. C. BROWN,
District Judge.
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MAESHAL'S RETURN.

I hereby certify that the within and foregoing citation

came to hand on the 4th day of April, 1902, and was exe-

cuted on the 4th day of April, 1902, by delivering to

Geo. W. Garside, and Wni. Winn, the within-named ap-

pellees, each in person, a true and certified copy of this

citation.

Dated April 4th, 1902.

JAMES M. SHOUP,

United States Marshal for Alaska, Division No. 1.

By E. F. Kelly,

OflBce Deputy.

Marshals' Fees: Serving two writs, $6.00.

[Endorsed] : Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt.

Citation on Appeal. Filed April 7, 1902. W. J. Hills,

Clerk.

United States of America,

^. . y ss.
District of Alaska.

Pleas and proceedings begun and held in a cause in

^ bankruptcy, at a regular term of the United States

District Court for Alaska, Division No. 1, at Juneau,

beginning on the 2d day of December, A. D. 1901,

and ending on the 29th day of March, 1902. Pre-

sent, The Honorable M. C. BROWN, Judge Pre-

siding; Honorable J. M. Shoup, Marshal; and Hon-

orable W. J. Hills, Clerk.
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On the 29th day of March, 1901, B. M. Behrends, Henry

Wolf and H. J. Harrison filed their petition in

bankruptcy against I. J. Sharick, which is in words

and figures as follows, to wit:

In the United States District Court for Alaska , Division

No, 1, at Juneau.

Jn the Matter of the Estate of I. J.
f

SHARRICK, a Bankrupt. i

^

Creditor's Petition in Bankruptcy.

To the Honorable M. O. BROWN, Judge o'f the United

States District Court for Alaska, Division No. 1, at

Juneau.

The petition of Henry Wolf, of San Francisco, Cali-

fornia, B. M. Behrends, of Juneau, Alaska, and H. J.

Harrison of Juneau, Alaska, respectfully shows:

That I. J. Sharrick has for the greater portion of the

six months preceding the date of filing this petition had

his principal place of business and his domicile in the

town of Juneau, in the District of Alaska, and owes

debts to the amount of |1,000 and more.

That your petitioners are creditors of said I. J. Shar-

rick, having provable claims amounting in the aggre-

gate in excess of securities held by them, to the sum of

1500.

That the nature and amount of your petitioners'

claims are as follows:

Your petitioner, Henry Wolf, holds a judgment ren-

dered in this Honorable Court at the December, 1900.
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term against said I. J. Sharrick, amonntinf]^ to f325.40j

besides costs, which is still unsatisfied in whole or in

part. '

!

Your petitioner, B. M. Behrends, is a creditor of the

said I. J. Sharrick, to the amount of |52.00 on account.

Your petitioner, H. J. Harrison, is a creditor of the

said I. J. Sharrick to the amount of .f285.00 on account,

for goods sold and work done.

And Tour petitioners further represent that the said

I. J. Sharrick is insolvent, and that within four months

next, preceding the date of this petition, the said I. J.

Sharrick committed an act of bankruptcy in that he

did heretofore, to wit on the 28th day of March, 1901,

admitted in writing his inability to pay his debts and

his willingness to be adjudged a bankrupt on that

ground.

Wherefore, your petitioners pray that service of this

petition, with a subpoena may be made upon I. J. Shar-

rick, as provided in the acts of Congress relating to

bankruptcy, and that he may be adjudged by the Court

a bankrupt within the provisions of said acts.

HENRY WOLF,

By MALONEY & COBB,

His Attorneys.

B. M. BEHRENDS.

H. J. HARRISON.

MALONEY & COBB,

Attorneys.
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United States of America, ^i

V ss.

District of Alaska.

B. M. Behrends and H. J. Harrison, being two of the

creditors above named, do hereby make solemn oath

that the statements contained in the foregoing petition

subscribed by them are true.

Before me, this 28th day of March, 1901.

E. F. ROSE,

Notary Public in and for Alaska.

[Notarial Seal of E. F. Rose, Notary Public, District

of Alaska.]

United States of America, ^

District of Alaska. [

"

J. H. Cobb, does hereby make solemn oath that he is

one of the attorneys subscribing the above petition for

Henry Wolf, and that the statements therein made are

true, and that he makes this verification for the said

Wolf for the reason that he is a nonresident of the Dis-

trict of Alaska, and cannot therefore make such verifi-

cation for himself.

J. H. COBB.

Before me this 28th day of March, 1901.

E. F. ROSE,

Notary Public in and ¥or Alaska.

[Notarial Seal of E. F. Rose, Notary Public, Disi^rict

of Alaska.]
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With endorsements: Original. No. (lo-A. In the

United States District Court for Alaska, Division No. 1,

at Juneau. In the Matter of the Estate of I. J. Shar-

rick, a Bankrupt. Petition. Filed March 29, 1001.

W. J. Hills, Clerk. Maloney and Cobb, Attorneys for

. Ofifice, Juneau, Alaska.

On the same day, a subpoena thereon was duly issued,

which, wirh the return endorsed thereon, is in

words and fignres as follows, to wit:

In the United States District Court for Alaska, Division

No. 1, at Juneau.

Jn the Matter of the Estate of I. J.

SHARRICK, a Bankrupt.

Subpoena ad Respondendum.

To I. J. Sharrick, in said District, Greeting:

For certain causes offered before the United States

District Court for Alaska, Division No. 1, as a Court of

Bankruptcy, we command and strictly enjoin you, lay-

ing aside all other matters, and notwithstanding any ex-

cuse, that you personally appear before our said Court,

to be holden at Juneau, in said district, on the 12 day

of April, A. D. 1901, then and there to answer to a peti-

tion bv Henrv Wolf, B. M. Behrends, and H. J. Harri-

son, in our said Court, praying that you may be ad-

judged a bankrupt; and to do further and receive that

which our said Court shall consider in this behalf, and

this you are nowise to omit, under the pains and penal-

ties of what may befall thereon.
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Witness, the Honorable M. C. BROWN, Judge of said

Court, and the seal thereof at Juneau, this 29th day of

March, 1901.

Attested with seal of United States District Court,

Alaska.

W. J. HILLS,

Clerk.

United States,

District of Alaska,

Division No. 1.

y ss.

I hereby certify that I received the within subpoena

March 30, 1901, and served the same March 30, 1901, by

delivering to the within-named I. J. Sharrick a certified

copy certified to by John E. Denny, plaintiff's attorney,

together with copy of creditors' petition, in Juneau,

Alaska, March 30, 1901, to the said I. J. Sharrick per-

sonallv.

Dated at Juneau, Alaska, March 30, 1901.

JAMES M. SHOUP,

United States Marshal.

By W. S. Staley,

Office Deputy.

Marshal's Fees: 1 Service, $3.00.

With endorsements: Original. No. G5-A. In the

United States District Court for Alaska, Division No. 1,

at Juneau. In the Matter of the Estate of I. J. Shar-

rick, a Bankrupt. Subpoena. Filed April 20, 1901.

W. J. Hills, Clerk. Maloney & Cobb, Attorneys for

. Office, Juneau, Alaska.
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Afterwards, on the 30th day of March, 1901, a warrant

w^as issued in said cause, which, with the return

thereon, is in words and figures as follows, to wit:

In the United States District Court for Alaska, Division

No. 1, at Juneau.

In the Matter of the Estate of I. J.^

SHARKICK, a Bankrupt.
)

Warrant of Seizure.

To the Marshal of said District or Either of His Depu-

ties, Greeting:

Whereas, a petition for adjudication of bankruptcy

was, on the 29th day of March, 1901, filed against I. J.

Sharrick, of Juneau, District of Alaska, and said peti-

tion is still pending; and whereas it satisfactorily ap-

pears that said I. J. Sharrick has committed an act of

bankruptcy, you are therefore authorized and required

to seize and take possession of all the estate, real and

personal, of the said I. J. Sharrick, and of all his deeds,

books of account, and papers, and to hold and keep the

same safely to the further order of the Court.

Witness the Honorable M. C. BROWN, Judge of the

said Court, and the seal thereof, at Juneau, this 30th

day of March, 1901.

Attested with seal of United States District Court,

Alaska.

W. J. HILLS,

Clerk.
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United States,

District of Alaska,

Division No. 1.

ss.

I hereby certify that the within warrant came into

my hands, March 30, 1901, and I served the same March

30, 1901, and have taken possession of all his personal

property of the said I. J. Sharrick, and all his deeds,

books of account, and papers, and hold the same sub-

ject to further orders of the Court.

Dated at Juneau, March 30, 1901.

JAMES M. SHOUP,
United States Marshal.

By W. S. Staley,

Oflflce Deputy.

Marshals' Fees: 1 Service, |3.00.

With endorsements: Original. No. 65-A. In the

United States District Court for Alaska, Division No.

1, at Juneau. In the Matter of the Estate of I. J.

Sharrick, a Bankrupt. Warrant. Filed April 20th,

1901. W. J. Hills, Clerk. Maloney & Cobb, Attorneys.

Office, Juneau, Alaska.

Afterwards, on the 15th day of May, 1901, the follow-

ing^ adjudication was made and entered of rec-

ord, to wit:
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IN BANKRUPTCY.

In the Matter of the Estate of I. J.
No. 65-A.

SHARRICK, a Bankrupt.

Adjudication of Bankruptcy.

At Jnneaii, in said District, on the 6th day of May,

A. D. 1901, before the Honorable M. C. Brown, Judge

of said Court in Bankruptcy, the petition of Henry

Wolf, B. M. Behrends and H. J. Harrison, that I. J.

Sharrick be adjudged a bankrupt, within the true in-

tent and meaning of the acts of Congress relating to

bankruptcy, having been heard and duly considered,

the said I. J. Sharrick is hereby declared and adjudged

bankrupt accordingly.

Witness the Honorable M. C. BROWN, Judge of said

Court, and the seal thereof, at Juneau, in said District,

on the 15th day of May, A. D. 1901.

W. J. HILLS,

Clerk.

[Seal of United States District Court, Alaska.]

Afterwards, on the 15th day of May, 1901, the follow-

ing order of reference was made and entered of

record, to wit:
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IN BANKRUPTCY.

In the Matter of I. J. SHARRICK, ^
y No. 65-A.

Bankrupt.

Order of Reference.

Whereas, on the 6th day of May, A. D. 1901, I. J.

Sharriek, of Juneau, in said District, was duly adjudged

a bankrupt upon a petition filed in this court, against

him on the 29th day of March, A. D. 1901, according to

the provisions of the acts of Congress relating to bank-

ruptcy:

It is thereupon ordered, that said matter be referred

to C. D. Rogers, one of the referees in bankruptcy of

this Court to take such further proceedings therein as

are required by said acts; and that the said I. J. Shar-

riek shall attend before said referee on the 18th day of

May, at 10 o'clock A. M., and thenceforth shall submit

to such orders as may be made by said referee or by

this Court relating to bankruptcy.

Witness the Honorable M. C. BROWN, Judge of the

said Court, and the seal thereof, at Juneau, in said Dis-

trict, on the 15th day of May, A. D. 1901.

W. J. HILLS,

Clerk.

[Seal of United States District Court, Alaska.]

Afterwards, on the 31st day of May, 1901, the following

proceedings were had and entered of record, to

wit:
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In the United States District Court in and for the District

of Alaska
J
Division No. 1.

IN BANKRUPTCY.

In the Matter of the Bankruptcy dt [Y

I. J. SHABRICK, Bankrupt.
J J^;

Order Approving Appointment of Trustee by Creditors,

At Juneau, in said District, on the 31st day of May,

A. D. 1901, before C D. Rogers, referee in bankruptcy.

This being the day to which was adjourned the first

meeting of creditors in the above bankruptcy, and fol-

lowing the day appointed by the Court for the first meet-

ing of creditors in the above bankruptcy, and of which

due notice has been given in the "Daily Alaska Dis-

patch," and by service of personal notice in writing, we,

whose names are hereunder written, being the majority

in number and amount of claims of the creditors of said

bankrupt, whose claims have been allowed, and who

were present at this meeting in person or by attorney

do hereby appoint F. A. Insley of the city of Juneau,

District of Alaska, to be the trustee of the said bank-

rupt's estates and effects.

Signature of Creditors. Residence of Same. Amount.

Henry Wolf per Maloney & Cobb, S. F., Cal. . . .|325.00

B. M. Behrends, by Maloney & Cobb, Juneau, Al-

aska 54.55

Jay Decker, by John B. Denny, Attorney, Ju-

neau, Alaska 15.40

F. C. Davis, by J. G. Heid, Attorney, Juneau,

Alaska 30.00
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G. W. Saum, by John B. Denny, Attorney, Ju-

neau, Alaska 5.00

George Perry, Douglas Laundry, Douglas, Alaska 19.85

J. L. Osborne, Alaska Furniture Co., by John B.

Denny, Attorney, Juneau, Alaska 33.25

21.70

John B. Denny, Juneau, Alaska 310.00

H. J. Harrison, Juneau, Alaska 285.00

Ed. C. Russell, Juneau, Alaska 38.00

H. Shattuck, Juneau, Alaska 11.00

Alaska Electric Light & Power Co., by Juneau,

Alaska 6.75

Ordered that the above appointment of trustee be, and

the same is hereby, approved.

C. D. ROGERS,

Referee in Bankruptcy.

With endorsements: In the United States District

Court for the District of Alaska, Division No. 1. In

Bankruptcy. In the Matter of the Bankruptcy of I. J.

Sharrick, Bankrupt. Order Approving Appointment of

Trustee by Creditors. Filed May 31, 1901. C. D. Rog-

ers, Referee.

Afterwards, on the 3d day of June, 1901, the trustee,

F. A. Insley, filed his bond as trustee, which is in

words and figures as follows, to wit:
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In the United States District Court for the District of

Alaska, Division No. 1.

IN BANKRUPTCY.

In the Matter of the Bankruptcy of I.

J. SHARRICK, Bankrupt.

Bond of Trustee.

United States,

^ feS.

District of Alaska.

Know all men by these presents, that we, F. A. In-

sley, of the city of Juneau, District of Alaska, as princi-

pal, and B. M. Behrends and J. M. Decker, as sureties,

are held and firmly bound unto the United States of

America, in the sum of two thousand (|2,000) dollars,

in lawful money of the United States, to be paid to the

said United States, for which payment, well and truly

TO be made, we bind ourselves and our heirs, executors

and administrators, jointly and severally, by these pres-

ents.

Signed and seal this 3d day of June, A. D. 1901.

The condition of this obligation is such that whereas

the above-named F. A. Insley was, on the 31st day of

May, A. D. 1901, elected trustee in the case pending in

bankruptcy in said court, wherein I. J. Sharrick is the

bankrupt, and he, the said F. A. Insley, has accepted

said trust with all the duties and obligations pertaining

thereto:

Now, if the said F. A. Insley, trustee as aforesaid,

shall obey such orders as the Court may make in rela-
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lion to said trust, and shall faithfully and truly account

for all the moneys, assets, and effects of the estate of

said bankrupt which shall come into his hands or pos-

session, and shall in all respects faithfully perform all

his official duties as said trustee, then this obligation to

be void; otherwise to remain in full force and virtue.

F. A. INSLEY. [Seal]

B. M. BEHRENDS. [Seal]

JAY M. DECKER. [Seal]

Signed and sealed in presence of:

H. B. AMES.

JOHN B. DENNY.

United States,
^i

[>
ss.

District of Alaska. J

B. M. Behrends and J. M. Decker, the sureties whose

names are subscribed to the above undertaking, being

severally duly sworn each for himself, says, that he is

a resident and householder in the city of Juneau, Dis-

trict of Alaska, and is worth the sum in the said under-

taking specified as the penalty thereof, over and above

all his just debts and liabilities, exclusive of property

exempt from execution.

B. M. BEHRENDS.

JAY M. DECKER.

Subscribed and sworn to before me this 3d day of

June, 1901.

[Notarial Seal] JOHN B. DENNY,

Notary Public in and for the District of Alaska.
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The above and foregoing bond with the sureties there-

on is hereby approved this 3d day of June, A. D. 1901.

MELVILLE C. BROWN,
Judge.

With endorsements: No. 65-A. In the United States

District Court for the District of Alaska, Division No. 1.

In Bankruptcy. In the Matter of the Bankruptcy of I.

J. Sharrick, Bankrupt. Bond of Trustee. Filed June

3, 1901. W. J. Hills, Clerk.

Afterwards, on the 16th day of December, 1901, the

trustee filed his report herein, which is in w^ords and

figures as follows, to wit:

Trustee's Report.

Exhibit "E."

No. 2 RECEIPTS.

1901.

June 27 to Sep. 11, as per itemized statement

herewith 73.35

Sep. 20 to 28 $427.85

Sep. 28 to Oct. 7 241.65

Oct. 7 to 14 183.15

Oct. 14 to 21 177.00

Oct. 21 to 28 144.00

Oct. 28 to Nov. 4 137.55

Nov. 4 to Nov. 11 255.15

Nov. 11 to 18 134.70

N^ov. 19 (including remnant sold to Shar-

iek) 117.65 $1,818.70
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Nov. 20 (1 pr. opera glasses, 2 rings, 1 pin

previously sold) 31.00

AUOTION SALES.

Nov. 2 fT4.90

4 93.10

5 1.50

6 49.30

8 18.00

9 35.50

12 83.20

13 87.15

14 71.40

15 61.15

16 53.45

?628.65

COLLECTIONS—OLD ACCOUNTS.

Mrs. Irish | 1.05

Col. Winn 27.00

Total cash receipts |2,579.75

Nov. 14. Sold fixtures to E. L. Pulver for his

preferred claim, subject to approval

of the Court. 522.20

Total realized from estate $3,101.95

Estimate of appraisers appointed by

Court: Stock 1,455.00

E^ixtures
,

385.00

$1,840.00
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Page No. 1.

ITEMIZED STATEMENT, SALES COVERIXG DATES
INDICATED.

1901.

June 27. i/o doz. knives $ 6.40

29. 2 bxs. kodak plates 1.00

July 1. 1 dox. kodak plates 1.00

2. Solio paper 2.00

Films '2.40

Plates 3.25

8. Kodak and plates 5.85

9. Alarm clock 1.50

Exchanging kodak and sup-

plies 3.15

24. Accordion 5.00

27. Dry plates 3.60

Phonograph and horn 12.00

Eye shade 20

100 card mounts 2.00

Sep. 6. Walking cane (Ed. Eussell.) . . 10.00

Accordion 6.00

Mandolin 8.00

$73.35

No. 3.

Total cash receipts, |2,579.75

CASH PAID OUT.

Spring lock for door .50

J. J. Beattie, rent for June 30.00
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^'Daily Dispatch," legal notice (allowed

on purchase $10.00 cane reported in

sales) 5.00

Charley Long, store sign 6.00

Oil coat and pants for advertising auction 3.00

Geo. Snow, sign work on above 5.00

Bell-boj on auction days 5.00

D. Ledbetter, 1 day invoicing 2.50

Guy Insley, 1 day invoicing 2.50

Boy distributing sale bills in Douglas. . 1.00

W. S. Gregory, 2 months and 4 dys. ser-

vice 160.00

M. Fornia, auctioneer, 71/0% on |559.85. 41.95

C. Garfield, auctioneer, 71/2% on 83.20. . 6.20

Wm. Moore, 6 dys. advertising 15.00 | 283.65

Cash on hand |2,296.10

I have sold all property, and collected such accounts

as could be collected, and have included all in state-

ment herewith. Some old disputed accounts remain,

from which it is not likely anything can be realized.

F. A. INSLEY,

Trustee.

[Endorsed] : In the District Court of the United States

for the District of Alaska, Division No. 1. In the Mat-

ter of Estate of I. J. Sharrick, Bankrupt. Trustee's re-

port of sales, expenditures and cash on hand. Dec. 13,

1901. Filed Dec. 16, 1901. W. J. Hills, Clerk.

Afterwards, on the 29th day of March, the Court ren-

dered the following judgment, which was entered of

record, to wit:
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In the Matter of the Estate of I. J."

SHAREICK, ^

Bankrupt.

Judgment.

This matter having heretofore come up for hearing

upon the petition and amended claim of Geo. W. Garside

and William Winn, and upon the issues raised by such

claim and the exceptions thereto on file herein, and hav-

ing been tried by the Court upon oral testimony and

documentary evidence and the parties excepting to such

claims having appeared in court by their attorneys,

Messrs. Maloney and Cobb, and J. B. Denny, and the

claimants appearing by their attorneys, Messrs. Winn

and Shackleford, upon the submission of their proof,

claimants having rested and the persons excepting hav-

ing immediately thereupon rested their case without

submitting proof in support of their exceptions, and the

Court being fully advised in the premises.

It is ordered, adjudged and decreed that the claim of

Garside and Winn herein be allowed as a preferred claim

to the extent of |584.00, and that the same be paid out

of said estate from the funds in the registry of the Court,

and that the clerk prepare and sign the necessary war-

rant for such payment.

By the Court, this 29th day of March, 1902.

M. C. BROAYN,

Judge.
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Whereupon counsel for petitioning creditors except to

the decision and judgment of the Court, and exception

is allowed.

And upon application of counsel for petitioning cred-

itors five days is allowed said creditors in which to pre-

part and present their further exceptions.

M. C. BROWN,
Judge.

Afterwards, on the 3d da}^ of April, 1902, the trustee, F.

A. Insley, filed the following bill of exceptions, to

wit:

III the United States District Court for Alaslca, Division

No. i, at Juneau.

In the Matter of I. J. SHARIOK, ^j

^No. 65-A.
Bankrupt. J

Bill of Exceptions.

Be it known, that on the 3d day of June, 1901, George

W. Garside and William Winn presented to the referee

herein their claim against the estate of I. J. Sharrick, for

the sum of |1,025.65, which said claim is the same as the

one hereinafter set out; and over objections thereto

the referee thereafter, on June 14th, 1901, allowed said

claim for the full amount thereof.

Be it further known, that on March 17th, 1902, said

claim and the objections thereto came on to be heard

before the Court, in conjunction with the matter of al-

lowance of the claim of other creditors of the estate, and

thereupon the Court sustained said objection on the
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ground of insufficiency of the affidavit of proof submit-

ted in support thereof; and upon application duly made,

leave was granted to said Garside and AYinn to amend.

Be it further known, that on the 25th day of March,

1902, the said claim as amended and the objections there-

to, which are hereinafter shown, came on for hearing:

First Exception.

And the objections in the nature of demurrers of said

claim were first heard bv the Court and overruled, to

which ruling of the Court an exception was duly allowed.

And the said claim, affidavit of proof thereof, and the

(objections thereto, are as follows, to wit:

In the United States District Court in and for the District

of Alaska, Division No. 1.

In the Matter of the Estate of I. J.^

SHARICK,

Bankrupt.

Amended Claim of George Garside and William Winn, and

Petition for Payment of Same as a Preferred Claim.

Comes now George W. Garside and William Winn,

pursuant to the order of Court made and entered the

20th day of March, 1902, in the above-entitled matter,

and present this, their petition, and allege:

I.

That on or about the 4th day of December, 1900, your

petitioners, at the special instance and request of the

.bankrupt herein, and of Mr. John H. Cobb, who was

then and there the attorney for said bankrupt, signed,
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executed and delivered a certain bond or undertaking

in the penal sum of two thousand dollars, wherein and

whereby, your petitioners became sureties upon said

bond, and wherein and whereby, the bankrupt herein

was principal, together with a certain association or cor-

poration, known as the Alaska Jewelry Company.

II.

That at and prior to the date of executing said bond,

the bankrup.t herein, and the Alaska Jewelry Company

were defendants in a certain action or proceeding in the

above-entitled court then pending, and entitled Caroline

Sharick vs. I. J. Sharick and the Alaska Jewelry Com-

pany; that prior to the execution of said bond a receiver

had been appointed for a certain stock of goods, wares

and merchandise then belonging to the said I. J. Sharick

and in which the Alaska Jewelry Company claimed an

interest; that the said Caroline Sharick claimed an in-

terest and right to said property or the proceeds thereof;

that in order to secure to said Caroline Sharick such

lights and prevent said property from being transferred

and dissipated, and in order to avoid the danger of such

transfer and dissipation, and according to the rules and

practices of said Court, one Emory Valentine had .been

appointed receiver of all of such property, on the appli-

cation of said Caroline Sharick, and was on said 4th day

of December, 1900, in possession of said property for the

purpose of preserving the same, pending said litigation

and until the further order of this Court.
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III.

That at said time and pursuant to an order of said

Court, an inventory of said property had been taken, and
said property had been appraised at the sum of |3,154.30;

and your petitioners allege that the same was of the rea-

sonable value of at least such amount.

IV.

That at the said time said I. J. Sharick was indebted

to other persons and corporations in about the sum of

¥738.50, and not to exceed |1,000; that said Sharick was

at said time perfectly solvent and able to pay the penal

sum named in said bond. That at said time said Sharick

was not subject to proceedings in bankruptcy and could

not have been made subject to such proceedings.

V.

That on the 4th day of December, 1900, the Court made

^and entered an order in said action of Caroline Sharick

vs. I. J. Sharick, wherein it was provided that if the de-

fendants in said action should execute a good and suffi-

cient bond in the sum of |2,000, conditioned that the said

I. J. Sharick should pay off and discharge any decree

that might be rendered against him in said cause or in

the cause of I. J. Sharick vs. Caroline Sharick (which

said cause was concerning the same subject matter and

was consolidated with the cause of Caroline Sharick vs.

1. J. Sharick, by order of this Court), or that the Alaska

Jewelry Company and I. J. Sharick should have said

property then in the hands of a receiver, as above al-

leged, forthcoming to abide any decree that might be

rendered in either of the above-mentioned proceedings in
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favor of Caroline Sharick affecting the said property,

then that the temporary receiver herein should return

all the property in his hands and be discharged; that a

copy of said order is annexed hereto and made a part

hereof, marked Exliibit "A."

VI.

That thereupon Mr. John H. Cobb requested your pe-

titioners to sign a bond as sureties in compliance with

said order, and agreed and undertook to protect your pe-

titioners in said proceedings and secure them from liabil-

ity upon said bond, and in such behalf to act for and

represent your petitioners; and as your petitioners are

and were informed by said Cobb, and believe, so did Mr.

John B. Denny, Mr. Cobb's associate counsel in said

cause likewise undertake and agree and petitioners so

charge the fact to be. That at such time the said Cobb

and the said Denny had a personal interest in the affairs

and estate of I. J. Sharick to such an extent that they

Avere thus induced to agree and did agree to represent

and protect your petitioners as above alleged. That it

was also agreed by said Cobb and said Denny that they

would draw^ a good and sufficient mortgage upon the

property in the hands of such receiver as would fully pro-

tect your petitioners from all liability on account of

said bond and give them a first lien on said property,

good, valid and sufficient.

VII.

That pursuant to such order and on said fourth day

of December, 1900, these petitioners made and executed
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a bond, conditioned as required in said order and as al-

leged in paragrapli five hereof; that the condition of said

bond was as follows, to wit:

"Now, if the said I. J. Sharick shall pay off and dis-

charge any decree that may be rendered against him in

favor of Caroline Sharick in the above-mentioned pro-

ceedings, or, if the said Alaska Jewelrv Company and I.

J. Sharick shall have said property forthcoming, to abide

anv decree that may be rendered bv this Court, in the

above-mentioned proceedings, in favor of the said Caro-

line Sharick affecting said property, then this obligation

to be null and void, otherwise to remain in full force

and effect.''

That said bond was in the penal sum of |2,000, and

was drawn by said John H. Cobb and signed by these

petitioners and by I. J. Sharick and by the Alaska Jew-

elry Company, and fully complied with the provisions

of said order, and was approved by the Court on the 4th

day of December, 1900, and duly filed with the clerk of

the Court upon said day and in said cause; and in con-

sideration of the giving of said bond the Court there-

upon, and on the same day, discharged the receiver in

said action and required him to turn said property over

to said I. J. Sharick and the Alaska Jewelry Company,

and that the same was turned over as so required, and

that the plaintiff, Caroline Sharick, in said action, there-

by lost her equitable lien on said property and her equi-

table attachment to the same, as your petitioners are

advised and allege. That a copy of said bond is hereto

attached, made a part hereof and marked Exhibit "B."
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YIII.

That pursuant to the understanding and agreement

alleged in paragraph sixth hereof, the said Denny and

the said Cobb, on the said 4th day of December, 1900,

procured the execution of a certain chattel mortgage and

pledge of and to the property so released by the proceed-

ings hereinbefore stated; that it was provided in and by

said mortgage that the same should remain in full force

and effect, unless the said bond and the obligations

(hereunder incurred, should be discharged by order of

the Court; that said mortgage was in the sum of $2,000,

and mortgaged and pledged all of the property referred

to in said bond and in said order of the Court, and was

given in favor of and to the petitioners herein; that a

copy of said mortgage is annexed hereto, made a part

hereof and marked Exhibit "C." That said mortgage

was drawn and witnessed by said John H. Cobb, and that

your petitioners were advised by said John H. Cobb that

the same constituted a good, valid and subsisting lien

upon said property, and constituted full and ample pro-

tection to petitioners, both in law and in fact, by way

«Df security from liability upon said bond; that said mcrl-

gage was executed and signed by said I. J. Sharick auil

by said Alaska Jewelry Company, and was delivered

simultaneously with the delivery and approval of said

bond and with the entry of said order discharging said

receiver of said property, and was duly recorded by the

United States Commissioner, at Juneau, Alaska, in book

18 of Deeds and Mortgages, at pages 126 and 127, and

tiled for record upon the 4th day of December, 1900, at

1 o'clock P. M.; that all of said property was situated
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witliin tlio rocordinjj: ])r(M'inrt and <listrict of tlie Tnitcil

States Coininissionor, at Juneau, Alaska.

TX.

That tlio said Jolm II. Cohh ;in<l .M;ilonv i^- Cot)!), ainl

John I?. Denny, E. L(»e PuIvct, and Henry Woolf, claim

ants in tlieso proreodintrs, as shown by the records and

files lierein, and ohjertors to the claim of petitioners, had

full and actual notice (jf the matters herein allejred an<l

of the exerutifui, existence and int<'nt of said mortjrafre;

an<l that tlie claims of all of (he said claimants have

arisen since, ami the debts repres<»nte<l then^by have

been incurred sinc(» the execution of said niort^ijafje and

with full knowledjie of its existence, save and except the

claim of TTenrv Woolf. That at the time of, and prior

to the execution of said mort^a^e, the claim of said

ITenry Wolf had been placed in the hands o'f Malony «S:

Cobt), a firm of attorneys, of wtiom the said John IT. Cobb

is junior partner, for collection, and that said claim was

in suit between the said I. J. Sharick and Henry Wolf

at said time and disputed, and that the said !>[alony &

Cobb had full authority to do all thinp:s necessary and

proper concerning: the collection and protection of said

claim at the time said mortgai,'e was executed.

X.

That thereafter, in said cause of Caroline Sharick vs.

I. J. Sharick, and in the cause of I. J. Sharick vs. Caro-

line Sharick, which two causes were consolidated by or-

der of this Court, and petitioners so allege, such proceed-

incTS were had that this Court made, rendered and en-

tered a decree and judgment in favor of Caroline Sharick
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find against I. J. Sharick, on the 27tb day of March, 1901,

by wliich it was found and decreed that all of the prop-

erty hereinbefore described had at all times been the

property of I. J. Sharick, and that the Alaska Jewelry

Company had existed in name only; and it was further

]>rovided, adjudged and decreed that the said Caroline

Sharick have and recover from the said I. J. Sharick the

sum of ?800, and the furtlier sum of ?80, which last sum

was to cover the expenses the receivership hereinbe-

fore alleged and tlie costs and disbursements of said

Caroline Sharick in said actions. That the costs and dis-

bursements amounted to »fl45.r>5, in all amounting to

$1,025.00. That in and by said decree it was providisl

tliat a special master be appointed to sell the property

I'.ereinbefore described in case said decree should not be

paid, and out of such sale to satisfy the claims adjudged

in said decree. That acting under the direction of the

Court and pending the motion for a rehearing of iMessrs.

Cobb & Denny, said master was instructed not to take

possession of said property until the further order of

said Court. A copy of said decree is annexed hereto and

made a part hereof, and marked Exhibit "D."

XI.

That on the 29th day of March, 1901, and before said

master could take possession of said property as above

alleged, the petition in the above-entitled matter was

hied by Messrs. Malony & Cobb, at that time represent-

ing certain creditors named in said petition, against

their former client, I. J. Sharick; and asking that I. J.

Sharick be adjudged a bankrupt. Upon the 30th day
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of March, then came John B. Denny, before mentioned in

this petition, and consented to said bankruptcy proceed-

ings, and for and in behalf of I. J. Sharick, confessed thr

inability of said Sharick to pay his debts and his indis-

position in that regard, whereupon it was ordered that

the marshal take possession of the property hereinbefore

described in the above-entitled matter. Such other pro-

ceedings were had in said matter as are shown in the

records and files herein. That owing to such proceedings

said special master was totally unable to comply with

the decree aforesaid, without contempt of this Court.

XII.

That said decree is totally unsatisfied and no portion

of the same has been paid.

XIII.

That said I. J. Sharick has never paid off or discharged

said decree, or any part thereof, rendered against him in

favor of Caroline Sharick in the proceedings mentioned

in said bond, order and mortgage, or has the said Alaska

Jewelry Company and the said I. J. Sharick, or either of

them, had said property forthcoming to abide any decree

(and said decree above-mentioned) that has been ren-

dered by this Court in the proceedings mentioned in said

bond, order and mortgage, in favor of said Caroline

Sharick, and affecting said property mentioned in said

bond, order and mortgage. Said bond and mortgage are

still in full force and effect; that said mortgage covers

the property and all of the same administered by the

officers of this court in the above-entitled matter, and

your petitioners are advised and allege that they have a
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valid and subsisting lien upon the said property and the

proceeds thereof.

XIV.

That your petitioners are advised, and being so ad-

vised, for the purpose of these proceedings only, and not

by way of confession to said Caroline Sharick, allege,

that they are liable upon said bond for the sum of

1^1,025.65, with interest thereon at the rate of eight per

cent per annum from the 2Tth day of March, 1901, to the

said Caroline Sharick, and were

XYI.

Petitioners allege that the bankrupt is indebted to

petitioners in said amount on account of tlieir liability,

and that petitioners stand ready and willing to pay said

judgment when so ordered by this Court, or such part of

said judgment as this Court may direct, immediately

upon proper protection herein, by enforcement of peti-

tioner's rights under said mortgage and in the premises,

and are ready and willing to make proof of said claim in

the name of Caroline Sharick if the Court is so advised,

and asks that this petition be so construed, if necessary.

XVI.

Petitioners allege that they are without plain, speedy,

and adequate remedy at law^ or in other proceedings than

the above-entitled matter, and that it is necessary to

determine such liability, the validity, lien and effect of

said mortgage, and to enforce the same in this action in

order to protect petitioners from irreparable loss and

injury in the premises.
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XVII.

Petitioners allege tliat they are entitled to priority of

'payment by reason of the i)remise8 over all other cred-

'itors of said estate out of the funds and jiroceeds of said

estate, and especially as a«,annst the claimants refeired

to and described in parag^raph nine hereof.

XVIII.

Petitioners alle«j:e that I. J. Sliarick sold and disposed

of not less than J?!,000 in value of property, covered by

said mortpi<;e between the time said bond was <^iven and

executed and the time when said decree was rendered.

And further alle^ije that between said times, the said

I. J. Sharick suffered new and additional claims to ac-

cumulate a.gainst him over and above the amount set

•forth in para^iTapli four hereof to the extent of at least

$1,000 and further allei^e that had such receivership

been continued in place of the giving of said bond, the

said Caroline Sharick and all other creditors would have

been able to realize the full amount of their claims from

said property including said judgment.

Wherefore petitioners pray that their claim, amount-

ing to ?990.00, with interest thereon, as alleger', be al-

lowed as a ]ireferred claim against this estate and be

given priority of payment over all other claims against

said estate, except such as are entitled to priority over

this claim, under section 64 of the Bankrupt Act, and

especially pcay iliat John B. Dennv, Malony & Cobb, E.

Lee Pulver, and Henry Wolf, be adjudged, estopped from

asserting any claim to the proceeds of said estate until

after your petitioners' claim is paid in full, and as to
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such other creditors as have not notice of said mort-

gage, if the Court is so advised, that petitioners have not

priority over them, that in such case, petitioners share

on an equal footing with them, and for such other and

'further relief as to the Court may seem meet and proper.

G. W. GARSIDE,

Petitioner.

WM. WINN,

Petitioner.

WINN & SHAOKLEFORD,
Attorneys for Petitioners.

Exhibit "A."

CAROLINE SHARICK,
Plaintiff,

vs.

I J. SHARICK and the ALASKA
|

JEWELRY COMPANY,
Defendant.

ORDER.

On this the M day of December, 1900, this cause com-

ing on to be heard, upon the application of the plaintiff

for a receiver and an injunction during the pendency of

this cause, and the Court having heard the report of C.

W. Babbage, appointed to inventory the property in the

hands of the temporary receiver, said inventory fixing

the valuation of said property at $3,154.30, and the Court

having received the same as sufficient for the purpose for

which the same was ordered, it is ordered by the Court

that upon the defendants, I. J. Sharick and the Alaska

Jewelry Company, executing a good and sufficient bond

herein, in the sum of |2,000, conditioned that the said
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I. J. Sbarick shall pay olT and discliarge any decree that

may be rendered against him, in this cause, or in the

cause of I. J. Sharick vs. Caroline Sharick; or that the

said Alaska Jewelry Company and I. J. Sharick shall

have the said property now in the hands of a receiver

forthcoming to abide any decree that may be rendered

in either of the above-mentioned proceedings, in favor of

the said Caroline Sharick affecting the said property;

ihcMi that the temporary receiver herein return all the

property in his hands and be discharged.

And on the 4th day of December, 1900, the said de

fendant having executed and filed the above-mentioned

bond, conditioned as required, it is now here ordered, ad-

juged, and decreed that Emery Valentine, the tem-

porary receiver herein, be, and he is hereby, directed and

required to turn over and deliver to the defendants, I.

J. Sharick and the Alaska Jewelry Company, all the

property now in his hands as temporary receiver herein,

and tliat thereupon he be discharged from further duties

as temporary receiver herein. It is further ordered,

that the plaintiff pay the costs of the stenographer's fees

in the hearing heretofore had herein, and that the de-

fendants pay the costs of taking the inventory above

mentioned.

It is further ordered that the amount of the compensa-

tion of the temporary receiver and the provision for the

payment thereof be reserved for future determination

by the Court.

M. C. BROWN,
Judge.

I
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Exhibit ^^B."

CAROLINE SHARICK, x

Plaintiff,
j

vs. /

I. J. SnARICK and the ALASKA
JEWELRY COMPANY,

Defendants.

BOND.

We, Alaska Jewelry Company, a corporation, and I. J.

Sharick, as principals, and G. W. Garside and Wm.
Winn, as sureties, acknowledo^e ourselves to be indebted

and bound to pay to Caroline Sharick the sum of $2,000,

good and lawful money of the United Statos, for the pay-

ment of which sum, well and truly to be made, we do

herebv bind ourselves, our heirs, executors and admin-
t^ 7 7

istrators, jointly and severally, firmly by these presents.

The condition of this obligation is such, however, that

whereas, the said Caroline Sharick has filed her petition

in the case of I. J. Sharick vs. Caroline Sharick, to have

a certain decree of divorce in said cause rendered in the

United States District Court for Alaska, October 3d,

1899, set aside or modified, and has also filed the above-

entitled cause as ancillary thereto, and has procured the

Honorable District Court of the Ignited States for Al-

aska to appoint a temporary receiver for the stock of

jewelry, now in the store of the Alaska Jewelry Com
pany, on Seward street, Juneau, Alaska, inventorying

$3,154.30;

And whereas, the said Court has directed the tem-

porary receiver to return said property to the said Al-
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nska Jowolrv Company and I. .T. Sliarick, upon their exe-

entino- a bond in thc^ sum of JJ2,000;

Now, if the said I. J. Sharick shall pay off and dis-

charge any decree that may be entered against him in

favor of Caroline Sharick in the above-mentioned pro-

ceedings, or if the said Alaska Jewelry Company and I.

J. Sharick shall have said property forthcoming, to abide

any decree tliat may be rendered by said Court in the

above-mentioned proceedings in favor of the said Caro-

line Sharick affecting said property, then this obliga-

tion shall be null and void; otherwise to remain in full

force and effect.

Witness our hands this the 4th day of December, \. I).

1900.

ALASKA JEWELRY COMPANY,

By .

I. J. SHARICK.

G. W. GARSTDE.

WM. WINN.

United States of America,

First Division,

District of Alaska.

The above is a true copy from the bond tiled in the

above court on the 4:th day of December, 1900.

Witness my hand and the seal of said Court this 4th

day of January, 1901.

[Seal] AV. J. HILLS,

Clerk.
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Exhibit "C."

MORTGAGE.

United States of America, 1

District of Alaska.
J

Know all men by these presents, that we, the Alaska

Jewelry Company, a corporation, actinc: herein by its

general manager, I. J. Sharick, and I. J. Sharick, for him-

self, haye this day bargained, sold, and mortgaged, and

do by these presents bargain, sell and mortgage, nnto

G. W. Garside and Wm. Winn, all the goods, wares, and

merchandise consisting of a stock of jewelry, etc., now

situate and being in the store of the Alaska Jewelry

Company on Seward street, in the town of Jnneau, Al-

aska, and inyentorying the sum of |3,154.30.

The purpose of this conyejance is such, that whereas,

the said G. W. Garside and Wm. Winn haye signed for

us a bond as sureties thereon, the sum of ?2,000 in a

certain cause pending in the United States District

Court for Alaska, wherein Caroline Sharick is plaintiff,

and I. J. Sharick and the Alaska Jewelry Company are

defendants.

Now, if the said bond and the obligations thereunder

incurred shall be discharged by order of the Court, then

this conyeyance shall be null and yoid, otherwise to re-

main in full force and effect.

It is further understood and agreed that the grantors

herein shall remain in possession and full control of said

stock, and shall haye the right to sell the same in ordi-

nary course of trade, but the money realized on all such

sales shall be deposited with S. Blum at the close of each
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day, aud shall not be paid out by the said S. Bliiin ])ri()r

to the discharge of said bond, except to pay for articles

bonght to replace articles sold from said stock or to re-

plenish the same and all articles so bought and entered

in said store to replace said stock are hereby embraced

in and covered by this mortgage to all intents and pur-

poses the same as if they now constituted a part of said

stock.

The said S. Blum is also authorized to pay the neces-

sary running expenses of said store.

It is further agreed and understood that if the grantors

herein, shall fail to turn over the said money and comply

with all the conditions herein contained, the said gran-

tees are hereby authorized and empowered to take pos-

session of said store, building and the stock therein con-

tained, and retain possession of the same during the life

of this mortgage.

In testimony whereof, the said Alaska Jewelry Com-

pany has hereunto affixed its corporate name by its

proper officer, and the said I. J. Sharick has hereunto

subscribed his name, this the 4th day of December, A.

D. 1900.

ALASKA JEWELRY CO.,

By I. J. SHARICK.

L J. SHARICK.

Signed, sealed and delivered in the presence of:

C. M. ROSE.

J. H. COBB.

Filed for record December -1th, 1900, at 1 o'clock P. M.

HIRAM H. FOLSOM,

Recorder.
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United States of America, .

Lss.

District of Alaska.
J

I, Hiram H. Folsom, United States Commissioner and

ex-officio recorder in and for the Juneau Recording Dis-

trict in the District of Alaska, do herebj' certify that the

foregoing is a true, correct, and complete transcript of

the record and of the whole thereof as the same appears

in book 18, at page 126 and 127 of Deeds and Mortgages,

records of the said Juneau Recording District of Alaska,

[Seal] HIRAM H. FOLSOM,

United States Commission and Ex-officio Recorder in

and for the Juneau Recording District of Alaska.

Exhibit "D,"

In the United States District Court, Division ^o. /, District

of Alaska,

Plaintiff,
•J

CAROLINE SHARICK,

vs.

I. J. SHARICK,
Defendant.

DECREE.

The plaintiff, Caroline Sharick, having heretofore filed

her petition in this court praying that the decree of di-

vorce adjudged in the case of I. J. Sharick vs. Caroline

Sharick in favor of the said I. J. Sharick be modified or

annulled, and that the said Caroline Sharick be awarded

and decreed to have alimony of and from said I. J. Shar-

ick; and the case of Caroline Sharick vs. I. J. Sharick
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and the Alaska Jewelry Company, which said last action

was brought for a division of the community property,

cind said actions and suits having been by the Court or-

dered consolidated, and the said suits having been tried

to the Court as one action, and the Court having heard

all the evidence in the suit and the arguments of counsel

in this behalf, the Court finds:

First.—That I. J. Sharick is the sole owner of the stock

of goods, jewelry, and business, and now being conducted

by him in the name of the "Alaska Jewelry Company,"

and the said corporation called the Alaska Jewelry Com-

pany existed in name only.

Second.—That the claim of I. J. Sharick, that one

Taylor owned a large proportion of the stock of said

company, is false and untrue.

Third.—That the decree of divorce obtained by I. J.

Sharick against Caroline Sharick on default, was with-

out notice to said Caroline Sharick, and without her

knowledge and consent; that I. J. Sharick knew at the

time he obtained said divorce that Caroline Sharick was

living in the city of Tacoma, in the State of Washington,

at the same place she and her children were living when

deserted by said I. J. Sharick in 1896.

Fourth.—That during the time the marital relation

had existed between I. J. Sharick and Caroline Sharick

there had been accumulated by their joint efforts, while

living in the territory of New Mexico and the State of

Washington, a large amount of property.

Fifth.—That during the month of January, 1896, I. J.

Sharick was conducting the jewelry business at Tacoma,

in the State of Washington, and was the owner of a



George W. Garside and WilUam Winn. 63

stock of jewelry and merchandise such as usually car-

ried by persons in that business, to the value of |15,000.

Sixth.—That during the month of January, 1896, with-

out warning or notice to his family or to his creditors,

said I. J. Sharick suddenly left Tacoma, taking with him

the most valuable goods composing his stock, and of the

probable value of |10,000; that he went to South Amer-

ica and, after visiting several parts thereof, returned, lo-

cating in Juneau, Alaska, in the year 1898, bringing

with him money, and property which by his own confes-

sion, was worth |3,000 or more.

Seventh.—That Caroline was the mother of six chil-

dren, born in lawful wedlock with said I. J. Sharick; that

at the time said I. J. Sharick left Tacoma in the month

of Januarv, 1896u four of said children were minors and
t/ 7 7

were living with their mother, Caroline Sharick, at the

city of Tacoma.

Eighth.—That said I. J. Sharick left with his wife and

family no means whatsoever to provide for their suste-

nance and support; that said children have ever since

lived with their mother, and have aided in earning

money upon which they and their mother might live.

Ninth.—That Caroline Sharick is without m.eans ex-

cept such as is earned and provided for her by her chil-

dren; that she has now living with her one child, a son,

under twenty-one years.

Tenth.—Whether the |3,000 admitted by I. J. Shar-

ick to have been brought by him to Juneau was the re-

sult of his earnings or was the proceeds of the commun-

ity property, taken by him by the stock of goods at Ta-

oma, the Court is unable to determine with certainty.



64 F. A. Insley vs,

Mr. I. J. Sharick has been so impeached by other testi-

mony in the case, that the Court cannot give credit to

his statement; that said |3,000 was earned by him af-

ter leaving Tacoma. The only inference the Court can

draw is, that it was a part of the community property,

or the avails thereof, taken by him from Tacoma at the

time he deserted his wife and family.

Eleventh.—That Caroline Sharick, the plaintiff did not

desert said I. J. Sharick, and in no wise violated her mar-

liage obligations toward I. J. Sharick.

Twelfth.—That I. J. Sharick did desert Caroline Shar-

ick and her children.

Thirteenth.—That I. J. Sharick is now indebted to

divers and sundry persons in the sum of $1,000; that he

has property of the value of about |2,000 over and above

his indebtedness.

CONCLUSIONS OF LAW.

First.—That the said I. J. Sharick obtained his divorce

from Caroline Sharick by fraud and misrepresentation,

and by deception practiced upon the Court; that said

decree void or voidable.

Second.—That Caroline Sharick, at the time said de-

cree of divorce was obtained, was the lawful wife of I. .J

Sharick, and as such vras entitled to support and main-

tenance both for herself and her minor children, and was

entitled to a decree for alimony.

Third. That being entitled to support and main-

tenance, and a decree for alimony at the time said decree

for divorce was granted, she has lost nothing by lapse of

time and is now entitled to support and maintenance by

said I. J. Sharick and to a decree for alimony.
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Fourth.—That under the laws of the State of Wash-
ington and the territory of New Mexico, all property ac-

quired during- the continuance of the marriage relation

by the joint efforts of husband and wife is community

property and subject to the payment of the debts, the

wife has an equal interest therein with the husband.

Fifth.—That upon desertion by the husband the wife

has a right to assert her interest in the property, and

upon a divorce being granted, may have a portion there-

of set aside for her use and benefit as alimony or other-

wise.

It is therefore decreed by the Court, that the former

decree of divorce be, and is modified in the matter of

alimony only, and that the said Caroline Sharick do have

and recover of I. J. Sharick as alimony the sum of |800;

and the said I. J. Sharick is hereby required to pay the

same to said Caroline Sharick forthwith; and there is

hereby set aside to said Caroline Sharick out of the stock

of goods heretofore involved in this case, goods to the

amount in value of the said sum of |800 as her separate

property, and as in satisfaction of the alimony hereby ad-

judged to her; and it further ordered that in case the

said I. J. Sharick shall fail to pay said sum of money as

hereinbefore directed, that Emery Valentine be, and he

is hereby appointed receiver in this action to take charge

of the said goods, jewelry, and merchandise, upon giv-

ing a good and sufficient bond in the sum of $3,000, con-

ditioned for the faithful discharge of his duties as re-

ceiver in this behalf, and that he set aside a certain por-

tion of the said goods at the invoice price to this plain-

tiff, to the amount and value of fSOO; that he shall cause
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to be sold at public vendue so much of that remaining

goods and merchandise, to the highest and best bidder

for cash, as will be sufficient to pay the cost and" expense

of this suit and the sums of money heretofore ordered to

be paid as alimony pendente lite and cost and disburse-

ments so ordered paid, and as yet remaining unpaid, that

upon the delivery of said goods by the said I. J. Sharick

to the said receiver and all thereof, except such as has

been sold in a due course of business and can be duly ac-

counted for by the said I. J. Sharick, the bond hereto-

fore given by the said Sharick conditioned for the pay-

ment for any sum of money that might be adjudged

against him, the said Sharick in this behalf, and have

the property heretofore invoiced, forthcoming to abide

the result of any decree that might be rendered in these

proceedings, is hereby set aside and discharged, and the

sureties discharged from the obligation thereof as to

any default that may hereafter be made by said Sharick

in that behalf.

And it is further ordered, that "all costs of these pro-

ceedings, including reasonable compensation to the said

receiver, shall be paid by the said Sharick or from the

avails of said stock of goods, or so much thereof as

may be sold by the receiver under this decree said cost

to be taxed.

And it is further ordered, that upon the payment by

said I. J. Sharick of the sums of money paid as tem-

porary alimony for the expense of invoicing said goods,

and the costs and disbursements ordered paid as a part

of said decree for temporary alimony and not hereto-

Jore paid, neither in money or from the sale of said stock
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of goods, by his consent, he be discharged from arrest

and the custody of the United States marshal for the

contempt of this Court heretofore adjudged against him.

United States of America,

First Division,

District of Alaska.

The above is a true copy from the record of an order

made by the above-court on the 27th day of March, 1900.

Witness my hand and the seal of said Court this 8th

day of April, 1901.

[Seal] W. J. HILLS,

Clerk.

United States of America,"^
Vss.

District of Alaska.
J

*

I, George W. Garside, being first duly sworn, on oath

say: That I am one of the petitioners in the above-en-

titled action; that I have read the foregoing petition and

known the contents thereof and believe the same to be

true.

G. W. GARSIDE.

Subscribed and sworn to before me this 22d day of

March, A. D. 1902.

[L. S.] JNO. R. WINN,

Notary Public, Alaska.

[Endorsed] : No. 65-A. In the United States District

Court for District of Alaska, Division No. 1. In Bank-

ruptcy. In the Matter of I. J. Sharick, Bankrupt. Peti-
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tiou and Amended Claim. Winn & Sliackleford, Attor

nejs for Petitioners. Filed March 22d, 1902. W. J.

Hills, Clerk.

IN BANKRUPTCY.

In the Matter of I. J. SHARICK,

Bankrupt i

Notice to Trustee of Objections of Bankrupt to Claim of Gar-

side and Winn.

You will take notice that the claim of Geo. W. Garside

and Wm. Winn, presented to the referee in the above

cause, for the sum of $1,025.65, is unjust and should not

be allowed as a claim against my said estate for the

following reasons, to wit:

1st. I am advised, as matter of law, and therefore so

state, that said claim is not in any event a claim prov-

able in bankruptcy.

2d. That said claim is founded upon bond and mort-

gage to secure the same, which bond is for the sum of

$2,000, and given in the case of I. J. Sharick vs. Caroline

Sharick, in the District Court for Alaska, Division No. 1;

that said Garside and Winn are sureties upon said bond:

that said bond was given for the purpose of preventing

the appointment of a permanent receiver of my property

in said suit, consisting of the stock of jewelry described

in the said mortgage, and to enable me to continue my

business without depleting or lessening the value of said

stock of jewelry; that one of the conditions of said bond

I
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was that I would have said property forthcoming to

abide any decree that might be made in said cause af-

fecting the same; that I fully complied with the said

condition for that no decree was ever made affecting

said property, and I did at all times from the time said

bond was given up to the time said property was taken

from me by the marshal keep said property, subject to

any and all orders of the Court, and of an equal, if not

greater, value than when the said bond was given; that

some goods were sold out of the stock in ordinary course

of business as was contemplated when the bond was

given, yet out of the moneys realized from said sales

other goods of equal value were bought and put into

the stock, so as to keep the same intact as a whole.

That in truth and in fact, I do not, and never did,

owe said Winn and Garside one cent on said bond and

mortgage, nor are they in any manner liable to the ob-

ligee in said bond on account thereof.

I further state, that I was informed and believe, and

so state the facts to be, that said claim of Winn and

Garside is being presented herein and pressed for al-

lowance for the fraudulent purpose of being applied on

the judgment and decree in said cause of I. J. Sharick

vs. Caroline Sharick, which is not a claim provable in

bankruptcy; that said Winn and Garside have been in-

duced by the said Caroline Sharick, through her attor-

neys, to allow her to use said pretended claim, which

is being presented and pressed by her attorneys, pre-

tending to act for the attorneys for Winn and Garside,

'for the purpose of collecting said decree out of the
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bankrupt estate, and the same is a fraud upon the rights

of creditors holding claims provable in bankruptcy

against said estate.

Now, therefore, in accordance with section 7 (seven)

of the acts of Congress relating to bankruptcy, I here-

by disclose to you the above facts for your action in

that behalf.

I. J. SHARICK,

Bankrupt.

To F. A. Insley, Trustee, in the Hatter of I. J. Sharick.

Bankrupt.

This paper was originally presented to register in

bankruptcy, and by him sent up with other papers to

this Court.

M. C. BROWN,
Judge.

District of Alaska—ss.

I. J. Sharick, being first duly sworn, deposes and says

that the facts set forth in the above and foregoing no-

tice are true.

I. J. SHARICK.

Subscribed and sworn to before me this 5th day of

March, A. D. 1902.

[L. S.] JOHN B. DENNY,

Notary Public in and for Alaska.
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IN BANKRUPTCY.

In the Matter of I. J. SHARICK,

Bankrupt.

Petition of Trustee for Hearing of Objections to Claim of

Garside and Winn.

Now comes F. A. Insley, trustee in the above matter,

and shows the Court that he has been given to under-

stand by the bankrupt by an affidavit, which is hereto

attached and made a part hereof, that the claim of

Winn and Garside ¥or the sum of |1,025.65 is false; that

such claim is not a provable claim in bankruptcy, and

that the bankrupt was never indebted to the said claim-

ants on the matters and things set forth in the proof of

said claim before the referee.

Wherefore, your trustee prays the Court to hear the

objections to the allowance of said claim by the Court,

shown in said affidavit and those filed by B. M. Behrends

and other creditors, which are hereby referred to and

adopted; and he prays that the Court hear said objec-

tions, and the evidence in support thereof, and make

such order as to the Court may seem proper.

F. A. INSLEY,

Trustee.

[Endorsed]: Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J, Sharick, Bankrupt. Ob-

jections of Trustee to the Claim of Garside and W'inn.

Filed March 5th, 1902. W. J. Hills, Clerk. Malony &

Cobb, Attorneys for — .



'^2 F. A. Inshy vs.

The above paper, like the one preceding it, was pre-

sented to register and by him sent to this Court with

other papers.

M. C. BROWN,
Judge.

IN BANKRUPTCY.

In the Matter of I. J. SHARICK,

Bankrupt.
^

Objections of Creditors to Claim of Garside and Winn.

Now come Henrv Wollf, H. J. Harrison, Malonv &
Cobb, and D. M. Behrends, for themselves and in behalf

of all creditors of said estate holding proved claims,

and object to the proof, allowance, and payment of the

claim of Wm. Winn and Geo. W. Garside upon the fol-

lowing grounds, to wit:

1st. The said claim is not a provable claim in bank-

ruptcy under section 23 of the act of Congress relating

to bankruptcy;

2d. The affidavit offered in proof of said claim is

wholly insufficient to establish a debt owing from the

bankrupt to said claimants. Sec. 57.

3d. Said claim is not proved in the name of the real

creditor for whose benefit it is sought to be collected,

as required by paragraph 4 of No. NXI of the orders in

bankruptcy.

4th. It appears that said claim is based upon a cer-

tain bond and mortgage particularly set out in said af-

fidavit in support of the claim; that said Winn and

Garside are only contingently liable thereon; and thatjj
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the debt for which thej are so contingently liable, if

liable at all, is not a debt provable against the bank-

rupt's estate.

5th. Said affidavit offered in support of said claim

shows upon its face that the condition mentioned in

said bond was fully complied with and that by its terms

it thereupon became void and of no force and effect,

and that the said mortgage became and was satisfied at

the time of the adjudication in bankruptcy herein.

And in the above and foregoing objections in the

nature of demurrers to said claim should be overruled;

then said creditors object further to said claim, and

deny that the said I. J. Sharick did not comply fully

Tvith the conditions of the hank mentioned, and demand

strict proof of the breaches thereof alleged; and they

deny that said I. J. Sharick is indebted to said Winn

and Garside in any sum whatsoever.

And they further allege and show affirmatively that

the bankrupt herein is not indebted to said Winn and

Garside because or on account of any matters set out

in said claim, for that said bond and mortgage were

executed and given for the purpose of saving expense

of a receivership in the cases wherein they were given,

and to secure Caroline Sharick against any waste and

diminution of the stock of jewelry, etc., mentioned in

said mortgage on the part of I. J. Sharick while he was

in possession thereof; that said stock was not wasted

or diminished by said Sharick during said time; that

while sales out of the same were made, in ordinary

course of business, as it was contemplated and intended

should be done, yet other and new goods of equal



74 F. A. Insley vs.

or greater value were bought and ordered thereto, so

as to keep said stock as a whole intact. That the con-

dition of said bond was fully complied within this; that

the whole of the stock of jewelry, etc., delivered to I. J.

Sharick upon his executing the said bond, excepting such

as had been sold as aforesaid, and new goods of equal or

greater value than those so sold, were forthcoming to

abide any decree that might or could have been made by

this Court affecting the same in said cause of Sharick

vs. Sharick; that the failure of the said Caroline Shar-

ick to collect her said judgment was not due to any fail-

ure on the part of I. J. Sharick to have said goods forth-

coming, as he had obligated himself to do, and was due

solely to the fact that creditors of I. J. Sharick in or-

der to protect their just debts, were compelled to in-

stitute this proceeding and that then as a matter of

law, their claims were entitled to payment out of said

goods to the exclusion of the claim of said Caroline

Sharick.

Said creditors further show that said Winn and Gar-

side are not presenting and pressing said claim for their

ow^n benefit, but they allege the truth and fact to be,

that said claim is a collusive one, and is presented and

made only at the instance and request of Caroline

Sharick, and with the understanding and agreement

that whatever sums may be realized out of the estate

thereon, shall be paid to the said Caroline Sharick upon

her said judgment for alimony, and said claim is being

presented and litigated in the name of Winn and Gar-

side for the collusive and fraudulent purpose of deceiv-

ing the Court, and inducing it to allow and order paid
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the claim of said Caroline Sharick, which is not a prov-

able debt in bankruptcy; all of which said creditors are

ready to verify.

MALONY & COBB,

Attorneys for said Creditors.

United States of America,^
^ss.

District of Alaska. J

J. H. Cobb, being first duly sworn, deposes and says

that he is one of the members of the firm of Malonv &
Cobb, creditors above named, and that he is one of the

attorneys for the other creditors named; that the mat-

ters and things set up in above and foregoing objections

to the proof and the allowance of the claim of Winn and

Garside are true, as he verily believes; that the facts set

out are all within his owm personal knowledge, except

the allegation that goods of an equal or greater amount

in value than those sold were bought and placed in said

stock of jew^elry by I. J. Sharick during the time he held

possession of such stock under said bond, and the allega-

tion of the collusive and fraudulent purpose with which

said claim is being litigated; and as to said allegations

he believes them to be true upon information and belief,

most of which information he derived from voluntary

statements made to him by George W. Garside, one of

said claimants.

J. H. COBB.

Subscribed and sworn to before me this 24th day of

March, 1902.

[L. S.] JOHN B. DENNY,
Notary Public for Alaska.
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(Testimony of G. W. Garside.)

[Endorsed] : Orioinal. No. 6'5-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. I. J. Sharick in Bankruptcy. Objections to the

Claim of Winn and Garside. Filed March 25th, 1902.

W. J. Hills, Clerk. Malony & Cobb, Attorneys for Cred-

itors.

Testimony.

And thereupon Geo. W. Garside, produced as a witness

in behalf of said claimant, who, being duly sworn,

testified as follows:

G. W. GARSIDE, one of the claimants herein, being

first duly sworn, on his oath deposed and said on

Direct Examination.

By Mr. SHACKLEFORD.—Mr. Garside, are you one

of the petitioners in the matter of this mortgage on the

Sharick bankrupt stock—you are one of the petitioners,

are you?

A. Yes, sir.

Q. Mr. Garside, I'll ask you if on or about the 14th

day of December, 1900, you were requested to sign a bond

in connection with the affairs of Mr. Sharick?

(Objected to by Mr. Cobb as irrelevant and immaterial

^^'hether he was asked to sign a bond or not. If he

signed a bond, that is material.) <

By the COURT.—Oh, that don't amount to anything—

you signed the bond on request, did you, Mr. Garside?

A. Yes, sir.

By Mr. SnACKLEFORD.—Did Sharick also sign the

bond?
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(Testimony of G. W. Garside.)

A. Yes, sir, I believe so; and Colonel Winn.

Q. What security did you take for the bond?

(Objected to as not the best evidence. Objection over-

ruled. Exception.)

A. Well, we was given what was explained to us as a

chattel mortgage on the jewelry and general fixtures and

one thing another in Sharick's store.

Q. Who drew that mortgage for you?

(Objected to as irrelevant and immaterial. Objection

overruled. Exception.)

A. Why, Mr. Cobb drew the bond.

Q. Did he draw the mortgage?

A. Yes, sir; whatever it was; mortgage or bond.

Q. There were two papers, w^ere there—mortgage and

i\ bond?

A. I believe so; I wouldn't say. I could tell—I would

recognize it if I saw the signature.

Q. (Handing witness paper.) Examine these papers,

this one and the next one to it, and see if those are

copies.

A. This is my signature—I would recognize it, al-

though I never read the papers over particularly.

Q. That's a copy, Mr. Garside?

A. That's a copy. Is there only one paper? Well,

whatever is in here; I think there was two of them, mort-

gage and bond.

Q. Did you have any conversation with Cobb at the

time with respect to your protection on that bond?

A. Yes, sir.
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(Testimony of G. W. Garside.)

(Objected to as incompetent, irrelevant and immate-

rial. Objection overruled. Exception.)

A. Mr. Cobb said we would be thoroughly protected

on everythino: and there couldn't be any possibility of

losing anything; that we had lots of property for se-

curity, and so on.

Q. Did you have any conversation, Mr. Garside, at

that time, with Sharick referring to the amount of his

liabilities at that time?

(Objected to as not the best evidence. Mr. Sharick

isn't a party to this action. Objection overruled. Ex-

ception.)

A. Yes; Mr. Sharick explained that the property was

practicaly clear of any indebtedness whatever, except

jjrobably some small bills, and he said these didn't aggre-

$};ate more than a hundred and fiftv dollars. There was

some debts on some goods just coming up at the time, he

said; and I asked Mr. Pulver the very same thing, if

there were anv liabilities, or if anvbodv had anything

coming, and he said no.

Q. Did you ask whether or not Sharick owed any-

thing?

A. That's what I was trying to find out. I had heard

rumors that there was heavy bills against that property;

and I asked everybody I could find that I thought would

know anything about it, and they told me there was

practically no liabilities.

By the COURT.—What did Mr. Sharick say about Mr.

Pulver—anything?
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(Testimony of G. W. Garside.)

A. I went and asked him if Sharick owed him any-

thing; I wanted to see if this property was clear, and he

told me nothing at all, excepting a small bill for a week

or two.
I

Q. What did he say about there being any debts

against the property—did he say they owed him any-

thing?

A. He said there was nothing, that the property was

clear, and our mortgage w^ould hold it. He never made

any kick against it. I told him there was a chattel mort-

gage in favor of Winn and myself to hold the property

as security, and I wanted to see of there was any indebt-

edness against the property. He said nothing, as far as

he was concerned—and Sharick told me the same thing.

Q. Mr. Pulver has a claim against the property, has

he, Mr. Cobb, already proved?

By Mr. COBB.—Yes, sir; secured by a mortgage on

record at the time.
\

By Mr. GARSIDE.—They didn't tell me the truth

about it, then.

By Mr. SHACKLEFORD.—The mortgage and note

were dated two months afterw ard, Mr. Cobb. I will ask

you, Mr. Garside—well, that wasn't disputed; there is

no use of asking that. I will ask you to state the facts

concerning your making a claim in this action, and our

representation of you in that matter.

A. W^ell, it had been represented to me that after

the bond and mortgage being given, why, we should
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(Testimony of G. W. Garside.)

leave Mr. Sharick in possession, and Mr. Blum was

agreed on

—

By Mr. COBB.—By whom were those representations

made, Mr. Garside?

A. Mr. Cobb was the one that made those representa-

tions to me. He represented to me that Blum was to re-

ceive the money for the goods sold, and we would just

leave the matter to Mr. Blum. Mr. Cobb made that

proposition, and so Mr. Sharick and Mr. Blum was there

at the time and it was all fixed; Blum was to receive the

money and go over every night, if necessary, and take

charge of it. I spoke to Blum before he went below and

he said there hadn't been much sold and as soon as fur-

ther sales were made he would let me know. It was

represented that these original goods hadn't come up to

what the invoice called for

—

By Mr. COBB.—Who made that representation?

A. Mr. Shackleford said the second inventory didn't

include as much as the first, and I petitioned in this

case, with the advice of Mr. Shackleford, to secure my-

self with any money from the sale of the property in case

the judgment was enforced—some kind of a judgment

against Sharick; and I thought it would be a good plan

to protect myself, and ^Ir. Shackleford told me that was

the proper proceedings, and so I made this petition.

Q. I'll ask you, Mr. Garside, if I didn't state to you I

would rather take care of this matter for you than to

sue you immediately on your bond?

A. Yes, sir; that you would undertake the collection

of the money and lessen the liability.
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Q. I'll ask you, Mr. Garside, if when this original at-

tachment, this original receiver was appointed in the

case of Sharick against Sharick, if Mr. Sharick said any-

thing to you about the abstraction of property from

there prior to the time the receiver took possession?

A. How is that—I don't know that I understand it?

Q. Did Mr. Sharick state anything to you, one way or

the other, as to whether the property on hand in his store

just prior to the receiver taking possession, had not been

diminished just prior to that time, on account of his hav-

ing knowledge that his former wife w?.s in town?

(Objected to as irrelevant, incompetent and immate-

rial to the issues in this case.)

By the COUKT.—I think it is, Mr. Cobb; but if there

is anything in that statement, I want to know it. I want

the information, if it's true.

(Exception.) i

A. Well, after we signed the bond, and before—well,

I can answer the whole business, I guess. Mr. Sharick

told me he was cognizant of the fact that his formep

wife was in town—of course, he didn't say much about

that. He also told me when the property was taken pos-

session of by the Court, after the chattel mortgage was

signed, he had sold some goods—not very much, though;

but that the goods that was coming from below would

about make up for that.
I

Q. Did he state that he had abstracted some of the

property from the store? \
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1A. Well, he said he sold a small amount; he didn'l

tell me how much, but tlie goods that was coming in

and that he bought in was more than what he sold.

By the COURT.—Was that all he said about the goods

being depleted—what he sold in that way? M
A. Yes, sir; there was something Mr. Blum said

wasn't correct.

By Mr. SHACKLEFORD.—Didn't he say something

about taking the diamonds out before the receiver went

in?

(Objected to as leading. Objection sustained.)

Q. Was there any conversation had between you and

Sharick about the taking out of property from the store

prior to the time Mr. Valentine went in and immedi-

ately after he learned that his former wife had arrived?

A. He told me he had taken out some goods there;

but he didn't explain what, or exactly how much; but

be said they had taken some things out before they got

there the next morning.

By Mr. DENNY.—I move to strike out the answer as

incompetent and immaterial

(Objection overruled. Exception.)

Cross-Examination.

By Mr. COBB.—Mr. Garside, at the time you executed

this bond as one of the sureties, how did you know I drew

the bond, you say I drew it?

A. I saw you writing it there in your back office.

Q. After it was written out?

A. Well, you probably went in and dictated it.
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Q. You were up there to sign the bond at the time?

A. Yes, sir.

Q. Mr. Sharick had gone to you and asked you to

sign it?

A. Yes, sir, and also yourself; you asked me—I met

you and you asked me if I would do it?

Q, I asked 3"0u to sign it?

A. Yes, sir; and you said it was perfectly safe.

Q. And w^hen you came to sign the bond, you asked

me if I thought it was safe, and I told you that under

the conditions I thought it was? A, Yes, sir.

Q. Now, when you put in this claim Mr. Sharick

didn't owe you anything, did he?

A. No, sir; not a cent.

Q. And Mr. Shackle'ford came to you to get the claim

put in, didn't he?

A. He told me that was the proper proceedings.

Q. He told you that would be the way you would have

to secure yourself, did he? A. Yes, sir.

Q. And he told you, also, that he could then collect

this judgment of Mrs. Sharick, didn't he?

A. No, sir; he said it would protect me—I never knew

this Mrs. Sharick number 1.

Q. You told me he came to see you several times be-

fore you would do it, too, didn't you?

A. Yes, sir; and then it was only through your assur-

ance that I w^ouldn't have any trouble in the matter that

I did it.

Q. Isn't it a fact that Mr. Shackleford came to you

several times before you would let him put in the claim?
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A. :^o, sir; he came once; then I went to see you.

Q. That is, he sought jou out, and not jou him?

A. He was willing to help me out, yes, sir; and I was,

too.

Q. That isn't what I asked you; I say, he sought you

out, and not you him—isn't that right?

A. I don't know about that; he came to the office and

told me how things stood—that I would be liable on the

bond, and I told him to see what I had to do to protect

myself in the matter, and he evidently did that and drew

up the necessary papers.

Q. And he told you if you would let him use your

name in this matter he would collect Mrs. Sharick's judg-

ment, didn't he?

A. It wasn't in that sense at all; it was to protect

myself.

Q. Wasn't there an understanding between you and

him that when the fund was collected it should be paid

to Mrs. Sharick? A. Never a word, sir.

Q. Who was he to collect the money for?

A. Merely to hold it, to see if this judgment would

be rendered against me, and if it wasn't to give it up to

the Court.

Q. He was to collect the money and let you hold it in

your safe until you should see whether you were liable

on your bond or not, is that it? '

"a. Yes, sir; that's all the use I had for it.

Q. And you say Sharick, now, don't owe you a cent?

A. Nothing.
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Redirect Examination.

By Mr. SHACKLEFORD.—You mean, with the excep-

tion of what is coming from this procedure?

A. No, sir; this is the only business I have with him,

and all I want.

Recross-Examination.

By Mr. COBB.—Do you know whether or not Sharick

had a stock of goods there equal in amount to about

whsit it was at the time the bond was given at the time

the bankruptcy proceedings were filed?

A. I can't say anything from the bankruptcy proceed-

ings, because I don't know when that was.

A. This year, was it?

Q. No, sir; last year.

A. I thought we went on the bond in December.

Q. Yes, sir, and Sharick held possession of the goods

until the 31st day of March last year.

A. Well, what did you ask me now?

Q. I asked you what is the comparative value of his

stock, if you know, at the time of the commencement of

the proceedings in December as compared with March

31st at the time when the marshal took possession of

them?

A. I went into Sharick's place and he explained to

me that it was more before; that is all I know about it.

I never took any inventory.

Q. You don't know anything about it, except what

Sharick told you?
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A. No, sir; I saw the goods there, and they looked the

same to me, apparently, as they did before.

Q. You knew he was buying new goods, didn't you?

A. Yes, sir; I was in there quite often when he opened

them up.

Q. And he showed them to you to show that he was

complying with the bond?

A. Yes, sir; that's the way I looked at it.

Q. It was expected at the time of your giving this

bond that the business should be carried on, that old

goods would be sold out and new ones bought in, and

so on?

(Objected to as immaterial. The papers will show

for themselves what their purpose was. Objection over-

ruled. Exception.)

A. Yes, sir; that's the way I looked at it.

Q. In your claim or petition you have filed here you

state that Sharick sold out at least one thousand dollars'

worth of goods out of there; what data did you have to

base that statement upon?

A. Nothino' more than the difference in the inventorv

that was taken— a thousand dollars' difference from the

original inventory. I was quite certain that he had

other goods there, but not the original goods mortgaged

to us, as I understood it. That was the representation

made to me by comparing the two inventories they have

—that's all I know about it.

Q. That was all the data you had? A. Yes, sir.

Q. You refer to the last inventory taken, where it

shd"w8 eighteen hundred dollars?
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A. No, sir; twenty-one hundred, I think.

Q. Don't you know that the trustee took that stock

and realized over three thousand dollars on it?

(Objected to as not proper cross-examination. Objec-

tion overruled. Exception.)

A. I was told so.

Redirect Examination.

By Judge WINN.—I'll ask you, Mr. Garside, if you

hadn't advised with Judge Delaney on this matter some

time before you talked with Mr. Shackleford, and Mr.

Shackleford talked to you about seeing Judge Delaney

before you commenced the proceedings—and didn't you

thereafter advise with Judge Delaney about the matter?

A. Yes, sir; I advised with him, and also consulted

Mr. Shackleford and Mr. Cobb about how the matter

stood.

Q. I'll ask you, also, Mr. Garside, if the only repre-

sentation made to vou bv Mr. Shackleford in this mat-

ter, that is somewhat as you have stated, that 3'ou should

pursue this method of procuring the money, instead of

suing you on the bond, and he took it that way, instead

of bringing action against you? A. Yes, sir.

By Mr. SHACKLEFORD.—I now desire to introduce

in evidence the report of the trustee with reference to

the appraised value of the stock in the bankruptcy pro-

ceedings. The particular portion is the portion consti-

tuting the last two lines on page two, for the purpose

of showinsf the value of the estate.
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(Objected to as incompetent, irrelevant, and hearsay.

Objection overruled. Exception.)

By Mr. SHACKLEFORD.—Now, while Mr. Gillette is

here, I desire to offer, so as to make up the record, the

original order and the exhibits attached to the petition,

and ask that they be marked Applicant's Exhibits "A,''

"B," "C" and ^^D.''

(No objection.)

L. P. SHACKLEFOED, being first duly sworn, on his

oath deposed and testified:

Direct Examination.

By Judge WINN.—You have been one of the attorneys

in this case, in presenting the case of Garside and Winn,

and this original case of Caroline Sharick vs. I. J.

Sharick? A. Yes, sir.

Q. I hand you a decree rendered in the case of Caro-

line Sharick vs. I. J. Sharick in this court, and ask you

if you have seen that before? A. Yes, sir.

Q. That is a part of the records and files in the case?

A. That's a certified copy of the original; yes, sir.

Q. Now, I'll ask you if the conditions and terms of

that decree were ever enforced as against the property

of I. J. Sharick?

A. The decree has never been satisfied. No part of it

has been paid. I have had full charge of the matter

since some time prior to the rendition of the decree.

Q. Then, T will ask you the general question, Mr.

Shackleford, to state why this was not done, and tlie

money pledge collected and realized.



George W, Garside and William Winn. 89

^Testimony of L. P. Shackleford.)

A. This was rendered on the 27th day of March, 1901.

The attornej^ for the defendant in that cause imme-

diately moved for a rehearing; the decree contained a

proviso whereby if the estate didn't pay the amount of

the decree Mr. Emery Valentine was appointed a special

master to take charge of the property. I w^as in doubt

about his right to take charge before proof was made

before the Court, and asked for an order installing the

special master, and at that time a motion for rehearing

was pending and the Court stated that the installation of

the receiver should be delayed under the decree until

after that motion had been passed upon. Prior to the

time, or immediately at the time the motion was passed

upon, the attorneys, Mr. Cobb for the petitioning cred-

itors in this bankruptcy action, and Mr. Denny for the

bankrupt, appeared in court and secured an order for thn

marshal to take charge of this property. Mr. Valentine

has never taken possession, and has never been able to

take it under the decree, owing to the continuance of

this bankruptcy proceeding.

No cross-examination.

(The exhibits marked ^^A,'' ^'B,'' "C," and ^^D," attached

to the amended claim, and the trustee's report on file

herein, were next introduced in evidence and are here

referred to and made a part hereof.)

Parties for applicant and defendants rest.

By Mr. SHACKLEFORD.—I now desire to move for

judgment upon the petition in this matter, on the ground

that there is no contradiction or traverse of the facts oX
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the petition on file, other than some objections Mr. Cobb

filed this morning', which, I take it, are not an answer.

Bj the COURT.—The Court will refuse to make such

an order at this time.

(Exception.)

And the claimants thereupon rested their case, and

the trustee and said objecting creditors thereupon rested

their case, and tlie above and foregoing was all the evi-

dence produced on the matter of the allowance or rejec-

tion of said claim; the mattei was then arg:ued bj coun-

sel and taken under advisement by the Court, and on the

29th day of March, 1902, the Cotirt rendered its decision

and judgment allowing said claim for the sum of §584,

and declaring the same to be entitled to priority in pay-

ment over the claims of other creditors herein.

Second Exception.

The trustee and said objecting creditors thereupon ex-

cepted to the decision and holding of the Court, to the

effect that the decree in favor of Caroline Sharick

against I. J. Sharick was a decree affecting said prop-

erty, and that under the terms of the bond attached as

an exhibit to the proof of said claim, George W. Garside

and Wm. Winn were liable thereon to tlie amount of

fSOO, and prayed the Court to rule and hold that said

decree being for alimony to be satisfied, if not paid in

money, out of the property of I. J. Sharick, did not affect

said property as against the proceedings in bankruptcy;

but the Court refused to so hold ard said exception was

duly allowed.
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Third Exception.

The Court further held iu the course of said decision

that the said decree settin^^ aside ?800 worth of goods

as a satisfaction thereof, act^^ally disj^ose of the said

goods to that extent, and that the marshal in serving

the vrarrant of seizure herein wrongfully took said goods

and deprived said Caroline Sharick o'f what is rightfully

hers; and the trustee and said objecting creditors ex-

cepted to said holding, and prayed the Court to rule and

hold that said decree in favor of Caroline Sharick gave

her no interest whatsoever in said goods as against the

trustee in bankruptcy; but the Court denied said prayer,

and the exceptions thereto were duly allowed.

Fourth Exception.

The trustee and the said objecting creditors prayed the

Court to rule and decide upon the whole of the proofs

offered in support of said claim, and the objections inter-

posed thereto. •

First.—That the said claim was not a provable claim

in bankruptcy.

Second.—That the condition of the bond upon which

claimants were sureties had been fully complied with,

and said condition satisfied.

Third.—That the proofs offered were insufficient to

support a finding and judgment in favor of the claimants.

Fourth.—That the claim could not be presented,

proved and litigated in the name of Garside & Winn, but

only in the name of Caroline Sharick, the primary cred-

itor.
'

i
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But the Court refused to so hold and decide, and the

trustee and said objecting creditors thereupon duly ex-

cepted and the exception was duly allowed.

And now, on this, the 1st day of April, A. D. 1902,

within the time allowed by order of the Court duly made

and entered on the said 29th day of March, 1902, the

above and foregoing bill of exceptions is presented to the

Court, and the Court is prayed to allow, sign, and order

the same filed as a part of the record herein.

MALONY & COBB,

Attorneys for Trustee and Objecting Creditors.

Allowed, signed, sealed and ordered accordingly, this

3d day of April, A. D. 1902.

M. C. BROWN,
Judge of the United States District Court for Alaska,

Division No. 1, Sitting in Bankruptcy.

Service of the above and foregoing bill of exceptions is

hereby admitted to have been duly and legally made in

the District of Alaska this 1st day of April, 1902.

WINN & SHACKLEFORD,

Attorneys for Winn and Garside.

[Endorsed] : Original. No. 65-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. In the Matter of I. J. Sharick, Bankrupt. Bill

of Exceptions. Presented April 1st, 1902. M. C. Brown,

Judge. Filed April 3, 1902. W. J. Hills, Clerk. Malony

i^ Cobb, Attorneys for Appellants.

Afterwards, on the 3d day of April, 1901, the trustee,

F. A. Insley, filed an assignment of errors which is

in words and figures as follows, to wit:
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In Matter of I. J. SHAEICK, ")

^No. 65-A.
Bankrupt. J

Assignment of Errors.

Now comes the appellant, F. A. Insley, trustee, and

assi<^ns the following errors committed by the Court on

the trial of the matter of the proof of the claim of Geo.

W. Garside and Wm. Winn, against the estate of I. J.

Sharick, bankrupt, to wit:

First.—The Court erred in overruling the first objec-

tion to said claim and the proof thereof, to the effect that

said claim was not a provable claim in bankruptcy under

section 63 of the acts of Congress relating to bankruptcy.

Second.—^The Court erred in overruling the second ob-

jection to said claim and the proof thereof, to the effect

that the affidavit of Geo. W. Garside offered in support

of said claim was wholly insuffi.cient to establish a debt

owing from the bankrupt to said claimants.

Third.—The Court erred in overruling the third objec-

tion to said claim, to the effect that it was not proved in

the name of the real creditor for whose benefit it was

sought to be collected as required by paragraph 4 of

No. XXI of the orders in bankruptcy.

Fourth.—The Court erred in overruling the fourth

objection to said claim, to the effect that it appears that

said claim is based upon a bond and mortgage particu-

larly set out in the proof offered in support of said claim;

that said Winn and Garside are only contingently liable

thereon; and that the debt for which they are so contin-
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gently liable, if liable at all, was not a debt provable

against the bankrupt estate.

Fifth.—The Court erred in overruling the fifth objec-

tion to said claim, to the effect that it appeared from the

affidavit offered in support thereof, that the condition

of the bond mentioned in said claim, had been fully com-

plied with and that by its terms it thereupon became

void, and that mortgage given to secure said bond was

satisfied at the time of the adjudication in bankruptcy

herein.

Sixth.—The Court erred in allowing said claim for any

sum whatever, and in not ordering the same expunged in

whole, for the reasons that it clearly appears from the

pleadings and the proof offered in support of said claim,

that:

1st. Said claim was based upon a decree for ali-

mony.

2d. It was not proved in the name of the real and

primary creditor, to wit, Caroline Sharick, for whose

benefit it was sought to be collected, and the name of

such creditor was known.

3d. That the condition of the bond signed by Winn

<ind Garside had been satisfied, and that their liability

thereon had ceased.

4th. That if said Winn and Garside were in any man-

ner liable on said bond, such liability was contingent

and unliquidated, and could not be litigated in this pro-

ceeding.

5tli. That if said decree in favor of Caroline Sharick

^ s. I. J. Sharick, gave the said Caroline any interest in

the property therein mentioned, against the trustee in
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bankruptcy, such right could only be enforced by appro-

priate proceedings in behalf of Caroline Sharick taken

against the trustee, and could not be enforced by Winn

and Garside as a claim for money against the estate.

And for the said errors and others manifest of record

herein, the said appellant prays that said order of the

United States District Court for Alaska, Division No. 1,

allowing and approving the said claim of Winn and Gar-

side for $584, be reversed, and the cause remanded with

instructions to expunge said claim from the list of

proved and allowed claims against said estate.

MALONY & COBB,

Attorneys for Appellant.

Original No. 65-A. In the United States District

Court for Alaska, Division No. 1, at Juneau. In the

Matter of I. J. Sharick, Bankrupt. In Bankruptcy. As-

signment of Errors. Filed April 3, 1902. W. J. Hills,

Clerk. Malony & Cobb, Attorneys for Trustee.

Afterwards, on the 4th day of April, 1901, the trustee,

F. A. Insley, filed his petition for allowance of ap-

peal, which is as 'follows, to wit:

In the Matter of I. J. SHARICK, r\

Lno. 65-A.

Bankrupt. J

Petition for Allowance of Appeal.

To the Honorable M. C. BROWN, Judge of the United

States District Court for Alaska, Division No. 1.

F. A. Insley, trustee in bankruptcy, in the above-en-

titled and numbered cause, conceiving himself, as such

Trustee, to be aggrieved by the order and judgment of
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the Court, made in the above-entitled and numbered

cause, on the 29th day of March, 1902, wherein and

^yherebJ it was adjudged and decreed, among other

things, that Geo. W. Garside and Wm. Winn are entitled

to the sum of five hundred and eighty-four dollars (|584),

as the part of the proceeds of property taken by the

marshal, as part of the Sharick estate, and that the said

sum is entitled to priority in payment over the claims of

certain other creditors therein mentioned, and directing

the clerk to make out a warrant payable to said Garside

and Winn, out of the funds of said estate, do hereby, at

the request of the said creditors, whose claims were so

postponed, appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, from said order and de-

cree, and particularly from that part thereof, which ap-

proves and allows said claim of Geo. W. Garside and

Wm. Winn, and directs payment of the same as afore-

said, for the reasons set forth in the assignment of errors

which is filed herewith; and he prays that this, his peti-

tion for appeal, may be allowed and that a transcript of

the records, proceedings and papers, upon which said

judgment, decree and order was made, duly authenti-

cated, may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, at the city of San Fran-

cisco, California, and that an order be made suspending

the payment of said decree out of the funds of the es-

tate aforesaid, pending said appeal.

Dated April 4th, 1902.

MALONY & COBB,

Attorneys for F. A. Insley, Trustee.
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[Endorsed] : Original No. 65-A. In the United States

District Court for Alaska, Division No. 1, at Juneau. In

the Matter of I. J. Sharick, Bankrupt. Petition for the

Allowance of Appeal. Filed April 4, 1902. Malony &

Cobb, Attorneys for Trustee.

And on the same day the Court made the following order,

which was entered of record, to wit:

In the Matter of I. J. SHARICK,

Bankrupt.

Order Allowing Appeal, etc.

Upon reading the petition of the creditors, in the name

of F. A. Insley, trustee, for the allowance of an appeal,

and assignment of errors herein

—

It is ordered that said appeal be allowed as prayed for,

and that payment of said claim and judgment of Geo.

W. Garside and Wm. Winn, amounting to |584, be and

the same is hereby, suspended during the pendency of

appeal.

Dated April 4th, 1902.

M. C. BROWN,
Judge.

And on the same day a citation on appeal was signed,

which, with the return thereon, is as follows, to wit:
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Id the Matter of I. J. SHAEICK,
)
\ No. G5-A.

Bankrupt,
j

Citation on Appeal (Copy).

The President of the United States to Geo. W. Garside

and Wm. Winn, Greeting:

You, and each of jou, are hereby cited and admonished

10 be and appear at a United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden at the city of

San Francisco, State o'f California, on the 1st day of May,

1902, pursuant to an order allowing an appeal entered

in the clerk's office of the United States District Court

for Alaska, Division No. 1, in that certain cause num-

bered 65-A, on the docket of said Court, and wherein, F.

A. Insley, trustee, is appellant and you are appellees, to

show cause, if any there be, why the judgment and de-

cree rendered on the 29th day of March, 1902, allowing

and approving your certain claim against the estate of

I. J. Sharick, for $584, as in the said order allowing an

appeal mentioned, should not be corrected and why

speedy justice should not be done to the parties in that

behalf.

Witness the Honorable M. C. BEOWN, Judge of the

United States District Court, for Alaska, Division No. 1.

This 4th day of April, 1902.

M. C. BEOWN,
District Judge.

Service of the within citation and receipt of a copy

thereof, admitted this day of April, A. D. 1902.

Attorneys for Appellees, Garside and Winn.
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MARSHAL'S RETURN.

I hereby certify that the within and foregoing citation

came to hand on the 4th day of April, 1902, and was

executed on the 4th day of April, 1902, by delivering to

Geo. W. Garside and Wm. Winn, the within named ap-

pellees, each in person, a true and certified copy of this

citation.

Dated April 4th, 1902.

JAMES M. SHOUP,

United States Marshal for Alaska, Division No. 1.

By E. F. Kelly,

Office Deputy.

Marshal's fees: Serving two writs, $6.00.

[Endorsed] : Original, No. 65-A. In the United States

District Court for Alaska, Division No. 1, at Juneau. In

the Matter of I. J. Sharick, Bankrupt. Citation ond mat-

ter of I. J. Sharick, Bankrupt. Citation on Appeal.

Filed April 7, 1902. W. J. Hills, Clerk. Malony &
Cobb, Attorneys for Trustee.

And afterwards, on the same day, the trustee, F. A. Ins-

ley, filed his praecipe for transcript, which is as

follows:

In the Matter of I. J. SHARICK,
[

Bankrupt.

•v

>

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You will please prepare transcript of the record in

this cause, to be filed in the United States Circuit Court

of Appeals for the Ninth Circuit, under the appeal here-
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tofore perfected to said court, and include in said tran-

script the following pleadings, proceedings, and papers

on file, to wit:

1st. Petition in bankruptcy.

2d. Subpoena and return.

^d. Warrant of seizure and return.

4th. Adjudication of bankruptcy,

oth. Order of reference.

6th. Appointment of trustee.

7th. Bond of trustee.

8th. Decision.

9th. Judgment.

10th. Bill of exceptions.

11th. Report of referee.

12th. Assignment of errors.

13th. Petition for appeal.

14th. Order allowing appeal,

loth. Citation on appeal.

Said transcript to be prepared as required by law and

the rules of this Court and the rules of the United States

Circuit Court of Appeals for the Ninth Circuit.

MALOXY & COBB,

Solicitors for Appellant.

[Endorsed] : Original. No. 65-A. In the United'

States District Court for Alaska, Division No. 1, at

Juneau. In the :Matter of I. J. Sharick, Bankrupt.

Praecipe for Transcript. Filed April 4, 1902. W. J.

Hills, Clerk. Malony & Cobb. Attorneys for Trustee.
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Afterwards, on the 19th day of April, 1902, the trustee,

F. A. Insley, filed the following statement of costs

and disbursements on appeal which is in words and

figures as follows, to wit:

In the Matter of I. J. SHARICK,

Bankrupt, j

Statement of Costs and Disbursements of Trustee, on Ap-

peal.

Marshal's fees, serying citation in error | 6.00

Disburements preparing transcript $43.20

Total, $49.20

District of Alaska—ss.

J. H. Cobb, being first duly sworn, deposes and says:

I am one of the attorneys for F. A. Insley, trustee and

appellant herein; that the above and foregoing bill and

costs of disbursements was actually and necessarily in-

curred by the trustee and appellant in prosecuting the

appeal herein.

J. H. COBB.

Subscribed and sworn to before me this 19th day of

April, 1902.

[Seal of Court] J. J. CLARKE,

Deputy.

Clerk United States District Court for District of Alaska,

Division No. 1.

[Endorsed] : No. 65-A. In the United States District

Court for Alaska, Division No. 1, at Juneau. In the

Matter of I. J. Sharick, Bankrupt. Statement of Costs

and Disbursements on Appeal. Filed April 19, 1902.

W. J. Hills, Clerk.
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In the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

In the Matter of I. J. STTARICK, ^.

Bankrupt. J

Clerk's Certificate to Transcript.

I, W. J. Hills, clerk of the United States Court for the

District of Alaska, Division No. 1, do hereby certify the

foregoing 69 typewritten pages, numbered from 1 to 69,

inclusive, to be a full, true and correct copy of the record

and proceedings in the above and therein entitled cause

as the same are named and called for in the praecipe for

transcript, filed by the appellant's counsel, and as the

same remains of record and on file in the office of the

clerk of said Court, save and except the decision which is

not on file; and the report of trustee, on pages 12, 13 and

14, is substituted for report of referee called for in the

praecipe, by direction of appellant's counsel. I furthcK

certify that page 69 is a full, true and correct copy of the

statement of costs and disbursements on appeal filed by

appellant's counsel.

I further certify that the foregoing transcript was pre-

pared by and at the expense of the said appellant; that

said transcript was compared by me with the originals

thereof; that the cost of such comparison, together with

this certificate, is the sum of five dollars (|5.00), and that

said amount was paid by counsel for said appellant.
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In testimony whereof. I have hereunto set mv hand

and affixed the seal of said District Court this 19th day

of April, A. D. 1902.

[Seal] W. J. HILLS,

Clerk.

By J. J. Clarke,

Deputy.

[Endorsed] : No. 829. In the United States Circuit

Court of Appeals for the Ninth Circuit. F. A. Insley,

Trustee in Bankruptcy, Appellant, vs. Georg-e W. Gar-

side and William Winn, Appellees. In the Matter of I.

J. Sharick, Bankrupt. Transcript of Record. Upon Ap-

peal from the United States District Court for the Dis

trict of Alaska, Division No. 1.

Filed April 28, 1902.

F. D. MONCKTON,
Clerk.

Clerk's Certificate to Transcript.

United States of America, [^

District of Alaska,

Division No. 1. f
./

i:ss.

I, W. J. Hills, clerk of the United States District

Court for the District of Alaska, Division No. 1, do here-

by certify that the above and foregoing and hereunto an-

nexed 17 pages of typewritten matter numbered from 1

to 17, both inclusive, together with the printed transcript
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of record in this cause No. 829, attached thereto, con-

stitute a full, true and correct transcript of the record in

the cause of "In the Matter of I. J. Sharick, Bankrupt,"

No. 65-A, and is in accordance with the order allowing

appeal.

That this transcript has been prepared by me; that

the cost of preparation, examination and certificate,

amounting to |6.9o has been paid to me by appellant.

In witness whereof I have hereunto set my hand and

affixed the seal of the court this 25th day of August,

A. D. 1903.

[Seal] W. J. HILLS,

Clerk U. S. Dist. Court for District of Alaska, Division

No. 1.

[Endorsed] : No. 989. In the United States Circuit

Court of Appeals for the Ninth Circuit. F. A. Insley,

Trustee in Bankruptcy, Appellant, vs. George W. Gar-

side and William Winn, Appellees. In the Matter of

I. J. Sharick, bankrupt. Transcript of Kecord. Upon
Appeal from the United States District Court for the

District of Alaska, Division No. 1.

Filed September 1, 1903.

F. D. MONCKTON,
Clerk.
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ment allowing a claim against the bankrupt estate in favor

of the appellees, George W. Garside and William Winn, and

decreeing its priority over all other claims against the estate.

The claim of Garside and Winn arises out of these facts:

Sharick, who was carrying on the jewelry business at

Juneau, Alaska, in the name of the Alaska Jewelry Company,

obtained in the court below^ a decree of divorce against his

wife, Caroline Sharick. Thereafter Mrs, Sharick filed therein

a petition praying that the decree be modified or annull<^d,

and that she be awarded and decreed to have alimony of

and from said i. J. Sharick. Mrs. Sharick also commenced

an action in the same court against I, J. Sharick and the

Alaska Jewelry Company for a division of the stock of

jewelry, which she alleged to be community property of

herself and T. J. Sharick In the later action, the court

having appointed a receiver of the jewelry, it was ordered

by the court that:

"Upon the defendants, I. J, Sharick and the Alaska

Jewelry Company, executing a good and sufficient bond

herein in the sum of ^2,000, conditioned that the said I. J.

Sharick shall pay off and discharge any decree that may be

rendered against him in this cause, or in the cause of I. J.

Sharick against Caroline Sharick, or that the said Alaska

Jewelry Company and 1. J. Sharick shall have the said prop-

erty now in the hands of a receiver forthcoming .o abide any

decree that may be rendered in either of the above-men-

tioned proceedings in favcr of the said Caroline Sharick,

affecting the said property, then that the temporary receiver

herein return all the property in his hands and be dis-

charged."

Thereupon a bond was given by I. J. Sharick and the

Alaska Jewelry Company, as principals, with George W.



Garside and William Winn as sureties, to Caroline Sharick,

in the sum of $2,000. conditioned that:

"Whereas, the said Caroline Sharick has filed her peti-

tion in the case of I. J. Sharick vs Caroline Sharick, to have

a certain decree of divorce in said cause rendered in the

United States JDistrict Court for Alaska, October 3rd, 1899,

set aside or modified, and has also filed the above-entitled

cause as ancillary thereto, and has procured the honorable

District Court of the United States for Alaska to appoint a

temporary receiver for the stock of jewelry now in the store

of the Alaska Jewelry Company on Seward street, Juneau,

Alaska, inventorying ^3,154. 30; and whereas, the said cour'

has directed the temporary receiver to return said property

to the said Alaska Jewelry Company and I. J. Sharick, upon

their executing a bond in the sum of $2, COO: Now, if the

said I. J, Sharick shall pay off and discharge any decree

that may be rendered against him in favor of Caroline

Sharick: in the above-mentioned proceedings, or if tha said

Alaska Jewelry Company and 1. J. Sharick shall have said

property forthcoming, to abide any decree that may be

rendered by said court in the above mentioned proceedings

in favor of the said Caroline Sharick affecting said prop-

prt\^ then this obligation shall be null and void; otherwise

shall remain in full force and effect."

Upon the execution of the bond the court ordered

—

"That Emery Valentine, the temporary receiver herein,

be, and he is hereby, directed and required to turn over and

deliver to the defendants, I. J. Sharick and the Alaska

Jewelry Company, all the property now in his hands as

temporary receiver herein, and that thereupon he be dis-

charged from further duties as temporary receiver herein."



For security agalust liability on that bond, Sharick and

the Alaska Jewelry Company at the same time executed to

Garside and W'nii a chattel mortgage purporting to cover

the stock of jewelry, which had been inventoried and found

by the court to be of the value of $3,154.30, which chattel

mortgage contained the following:

"The purpose of this conveyance is such that, whereas,

the said G. W. Garside and Wm. W^nn have signed for us a

bond as sureties thereon, the sum of $2,000 in a certain cause

pending in the United States District Court for Alaska,

wherein Caroline Sharick is plaintiff and 1. J. Sharick and

the Alaska Jewelry Company are defendants.

"Now, if the said bond and the obligations thereunder

incurred shall be discharged by the order of the court, then

this conveyance shall be null and void, otherwise to remain

in full force and effect.

"It is further understood and agreed, that the grantors

herein shall remain in possession and full control of said

stock, and shall have the rie:ht to sell the same in ordinary

course of trade, but the money realized on all. such sales shall

be deposited wiih S. Blum at the close of each '^ay, and shall

not be paid out by the said S. Blum prior to the discharge

of said bond, except to pay for articles bought to replace

articles sold from said stock or to rpplenish the same, and

all articles so bought and entered in said store to replace

said stock are hereby embraced in and covered by this

mortgage to all intents and purposes as if they now consti-

tuted a part of said stock. The said S. Blum is also author-

ized to pay the necessary running expenses of said store.

"It is further agreed and understood that if the grantors



herein shall fail to turn over the said money and comply

with all the conditions herein contained, the said grantees

are hereby authorized and empowered to take possession of

said store building and the stock therein contained, and retain

possession of the same daring the life of this mortgage."

The action of Mrs. ^liariak against i. J. Sharick and the

x^laska Jewelry Company, Mnd her petition in the divorce suit,

were consolidated and tried together by the court below, whicli

found, among other things, that the decree of divorce was ob-

tained by J. J. Sharick thrcmgh fraud, and without notice to his

wife; that while they were man and wife they accumulated hy

their joint effc»rts a large amount of property; that in 1896 they

were living, with their children, in Tacoma, Wash., where

Sharick was conducting a jewelry bus'ne-s, and was the owner

of a stock of merchandise of the value of $15,000; that in the

month of January of that year he deserted his wife and children,

and, without notice to her or to his creditors, left Tacoma for

South x\mtrica, taking with him the most valuable part of his

stock, and finally located at Juneau, Alaska, taking there with

him money and property of ^3,000 and more in value.

The tenth, eleventh, twelfth, and thirteenth findings made
by the court in the C(»nsolidated case referred to are as follows:

"Tenth. Whether the $3,000 admitted hy 1. J. Sharick to

have been brought by him to Juneau was the result of his earn-

ings, or was the proeeeds of the community property taken by

him from the stock of goods at Tacoma, the coi rt is unable to

determine with certainty. Mr. I. J. Sharick has been so im-

peached by other testimony in the ca^e that the court cannot

give credit to his statement that the $3,000 wms earned by him
after leaving Tacoma. The only inference the court can draw is

that it was a part of the community property, or the avails

thereof, taken by him froniTacomi at the time he deserted his

wife and family.

^'Eleventh. That Caroline Sharick, the plaintiff, did not
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desert said 1. J. Sharick, and in no wise violated her marriaoreo
obligations toward I. J. Sharick.

'^Twelfth. That I. J. Sharick did desert Caroline Sharick

and iier cliildren.

^'Thirteenth. That 1. J, Sharick is now indebted to divers

and snndry persons in die sum of $1,000; that he lias property

of the value of about J^2.000 over and above his indebtedness."

Based upon these lindino;s, the court below decreed

—

.^t

''That the former decree of divorce be, and is, modified in

the matter of alimony only, and that the said Caroline Sharick

do liave and recover of [. J, Sharick, as alimony, the sum of

$800, and the r«aid I. J. Sharick is hereby required to pay the

same to said Caroline Sharick forthwith; and there is hereby set

aside to said Car*)line Sharick, oat of the stock of goods hereto-

fore involved in this case, goods to the amount in value of the sum

of $800, as her separate property, and as in s.itisfaction of the ali-

mony hereby ;tdjadged to her; and it is further ordered that, in

case the said I. J. Sharick ^hhll fail to pay ^>aid sum of money

as hereinbefore directed, that Emery Valentine be, and he is

hereby, appointed receiver in this action to. take cliarge of the

said goods, jewelry, and merchandise, upon giving a good nnd

sufficient boiid in the sum of $3,000, conditioned for the faithful

discharge of his duties as receiver in this behalf, and that he set

aside a certain portion of the said goods at the inv^oice price to

this plaintiff, to ^he amount and value of $800; that he shall

cause to be sold at pui)lic vendue so much of tlie remaining

goods and merchandise, to the highest and be.^t bidder for cash,

as will be bufficient to paj the cost and expense of this suit and

the sums of money heretofore ordered to be paid as alimony

pendent^' lite, and c.obt and disbursements so ordered paid, and

as yet remaining unpaid; that upon the delivery of said goods

by the said I. J. Sharick to the said receiver, and all thereof,

except such as has be^^n sold in a due course of business and can



be duly accounted for by the said I. J. Sharick. the hontl here-

tofore given by the said Sharick, conditioned for thn payment

of any sum of money that niigiit be adjudged against him. the

said Sharick, in this behalf, and have the property heretofore

invoiced forthcoming to abide the result of any decree that

niight be rendered in these proceedings, is herel)y set aside and

discharged, and the sureties dishirged from the obligation

thereof as to any default that may hereafter be made by said

Sharick in that behalf."

On the 28tb day of March, 1901, cf^rtain creditors of I. J.

Sharicl? filed their petition in bankruptcy against him, which

resulted in the seizure of the stock of jewelry by the marshal

under the order of the bankruptcy court; in the subsequent

adjudging of Sharick a bankrupt; in the appointment of C.

D. Rogers as referee in bankruptcy, the presentaiion to him

by the appellees, Garside and Winn, of their claim against

tlie bankrupt's estate, based upon the aforesaid bond and

chattel mortgage, and the decree of the court below, from

which the present appeal is taken, allowing that as a

preferred claim to the extent of $584, and directing its pay-

ment out of the funds of the estate in the registry of the court.

A petition for a rebearino^ was filed in this court by the

appellees, which was denied, but the court modified its order

as follows: ''On consideration whereof, it is now her^

ordered and adjudged by this court, that the judgment of

the said District Court in this cause be, and the same is

hereby, reversed, with costs, and the cause remanded to the

said District Court for further proceedings, and with instruc-

tions to give effect to the proof of the appellees as a claim

proven in the name of Caroline Sharick, the appellees to be

subrogated to her rights thereunder only upon proof of their

payment to her of the sum payable thereon out of the bank-

rupt estate."



This modification appears to have been made to avoid

the defence of limitation, which, it was pointed oat in the

petition for rehearinj^', could be interposed to the claim of

Mrs. Shaiick if thereafter presented for allowance. The

merits of Mrs Sharick's claim was not passed upon, but the

whole question was left open to the lower court when the

question should be presented in the name of Mrs. Sharlck,

as required by the decision of this court.

After the remand, and on Au,iiust Brd, 1903, the appellees

filed a supplemental petition in the lower court, setting up,

that since the filing of their original petition they had paid

the sum of $584 on their liability to Caroline Sharick, and

praying that they be allowed said sum out of the estate as a

preferred claim. (Rec. .) The trustee denied this

payment and denied all indebtedness. (Rec. .) The

matter came on for hearing on August 6th, 1903, and the

petitioners, (appellees,) read the supplemental petition, the

trustee the answer thereto; then the petil loners introduced

Mr. Garside as a witness, who testified in substance, that he

had given his check to his attorney, Mr. Shackleford, for

$584, and taken his receipt for that amount of money as at-

torney for Mrs. Sharick. as disclosed by the receipt, this

was on July 30th, 1903. The other petitioner, Mr. Winn,

had nothing whatever to do with the transaction. (See Rec.

.) The court thereupon reentered the judgment for

$584 in favor of appellees, and entered the same paid as a

preferred claim. (Rec. .) From this judgment an ap-

peal was duly prayed and allowed and errors assigned.

It will be seen from the above statement, that identically

the same questions are raised on this appeal as on the last,

the only change in the parties, procedure, and evidence,
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being, that on the second trial it appeared that George Vv".

Garside had given his attorney a check for a part of the

debt he claimed to owe Caroline Sharick, and had taken said

attorney's receipt for it "on account."

This brings us to a consideration of the

ASSIGNMENT OF ERRORS.

These iire four in nuTiber and question the correctness

of the court's order allowing the claim on the following

grounds:

1st. That the decree in favor of Caroline Sharick

against I. J Sharick was for alimony and hence not prov=

able in bankruptcy.

2nd. That the proofs showed that the bond given by I.

J. Sharick to Caroline, with Winn and Garside as sureties,

Vv^as disharged by a full compliance with its conditions.

3rd^ ihat the claim was not proved in the name of the

real party in interest.

4th. Raises the same questions as in the lat and 2nd.

We will present the third question first.

[II.

It was held by this court on the former* appeal, that the

decree could not stand, because the proof of tho claim was

not in the name of '^aroline Sharick, instead of Winn and

Garside. TVie present decree is also in favor of Winn and

Garside. Do the few additional facts brought into the

record change the rule? No argumetit was made by counsel

for claimants, no reason for its decision was given by the

court below, on the second hearing. So we are at a loss to

understand upon what theory the decree was rendered in
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ihp maoner and form it is found in the record. We can only

conjecture that it was upon the theory that a payment by

Geo. W. Garside, (treating the drawino^ of the check

as a paymeiii,) of $584 "on account" was in someway an

assignment :o Winn and Garside of whatever claims Mrs.

Sharick had against the estate. But no assignment is plead

or proven. Besides, there is no pretence that the $584 was

paid or accepted in full satisfaction of Mrs. Sharick's claim

against Garside and Winn. It was simply "on account."

Besides, if it was intended to prove it as an assigned claim

no attempt was made to comply with subdivision 3 of the

General Orders in Bankruptcy, governing the proof of

assigned claims. Even had the attempt been made to prove

up as an assigned claim, the proof is w^holly insufficient.

Mrs. Sharick's total claim, (if she had any 'at all,) was for

$800. Of course there could be no partial assignment of it.

But we deem it unnecessary to pursue the argument farther.

It seems to us chat in this respect the decree appealed from

was rendered in plain disregard of the decision and mandate

of this court. For that reason we have presented that

point first.

T.

The first Assignment of Error challenges the correctness

of the decree on the ground, that the claim of Mrs. Sharick,

upon which the claim of the appellees was based.wasa'^ecree

for alimony, and not provable in bankruptcy. This question

was raised and presented upon the former appeal, but not

decided, this court evidently prefering to have it passed

upon below when Mrs. Sharick should be made a party to

the record. But the question is here, and we ask the court

now to finally dispose of it. The decree in favor of Mrs.

Sharick is for $800 "as alimony." It then provides for the

setting apart of certain goods "as in satisfaction of the ali-
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moiiy hereby adjudged to her." Now as this court well said,

"it is her claim that must be proved. She is the creditor of

ihe bankrupt, dot the sureties of her debtor." There are

conflicting authorities in the decisions of the District Courts

upon the question, but it was put at rest by the Supreme

Court of the United Stales in the case of Audubon vs. Shu=

feldt, 1<"!<1 U. S.. 575. It was there held thai a decree for ali-

mony past due. as well as future instalment were not prov-

able against a bani^rupt estate. This was due to the nature

of the decree, which was held not to be a debt, in tht- ordinary

meaning of the word, but the enforcement of the natural

duty of the husband to provide for the wife. The reasoning

of that case seems conclusive upon the case at bar. See also

Dunbar vs. Dunbar, decided June 1st, 1903, 23 Sup. Ct. Rep.,

757. If the administration of the bankrupt law is to be uni-

form throughout the United States, the decree belcw must

be reversed.

II.

This assignment challenges the correctness of the decree

on the ground, that the proofs showed that the bond, which

the appellees signed as sureties for the bankrupt had been

discharged by a compliance with its conditions. The nature

of this bond, and its conditions are fully set out in the state-

ment above. One of the conditions, upon which the bond

was to be discharged, was. that the goods were to be forth-

coming to abide any decree affecting them rendered b^' the

-cour' in the proceedings wherein it was given. The proofs

placed it beyond question that the goods were forthcoming

in the sense meant. They were not disposed of by I, J.

Sharick. They remained subject to the orders of ihe court.

And it was no breach of the bond because the hand of the
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court reached out and took them in another proceedinor.

They were still "forthcoming: to abide any decree affecting

them." The whole matter of the claim of Caroline Sharick,

conceding for argument's sake that she had a claim, was

then a matter exclusively between her and the estate. The

appellees, noi being liable to her in any event? could not

prove her claim for her, much less for themselves. It fol-

lows, that no person with a right to be heard, has ever

presented this claim. Appellees are clearly mere volunteers,

indtced to act in Mrs. Sharick's behalf, by their counsel,

who occupy also the position of counsel for Mrs. Sharick.

We respectfully ask the court to examine on the ques-

tions presented, our brief filed on the former appeal in con-

junction with what we have here said; and that the decree

of the court below be reversed and the cause remanded with

instructions to expunge the claim.

Respectfully submitted

MALONY & CUBB,

Attoriieys for F. A. Insley,

Trustee.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

SOCRATES QUICKSILVER MINES (a Corporation),

Complaiant,

vs.

CARR REALTY COMPANY (a Corporation), FRANK
A. HUNTINGTON, WILLIAM H. JORDAN,

THOMAS W. NOWLIN, JOHN H. MILLER,

WILLIAM H. TROOP, WILLAM H. HUM-

PHREY, as Trustee for Otto Walther, CHARLES
BELL, WLLIAM S. BELL, OEORGE M. PIN-

NEY, N. P. CHIPMAN, A. A. HOSMER,

CHARLES D. GILMORE, J. F. STOCK, and

JOHN A. ROBINSON, of, in and to Three-fourths

Undivided Part of the SOCRATES QUICKSIL-

VER MINE OR MINING CLAIM Situate in the

County of Sonoma, State of California, WILL-

IAM S. BELL, CHARLES S. BELL, MARTHA
A. PARKER, as Administratrix of the Estate of

George M. Parker, Deceased, KATE SCOTT, as

Administratrix of the Estate of William T. Lane,

Deceased, KATE SCOTT, as Administratrix of

the Estate of Catherine S. Lane, Deceased,

GEORGE M. PINNEY, as Administrator of the

Estate of Jessey B. Epperson, Deceased, A. B.

CALDWELL, as Administrator of the Estate of

William Hale, Deceased,

Respondents.
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Bill of Complaint.

To the Honorable, the JiidiGres of the Circuit Court of

the United States, Ninth Circuit, Nortliern District

of California, Sitting in Equity:

Socrates Quicksilver Mines, a corporation, brinc^s this,

its bill, against Carr "Realty Company, a corporation,

Frank A. Huntin![!:ton, William H. Jordan, Thomas W.

Xowlin. John H. Miller, William H. Troop, William H.

Humphrey, as trustee for Otto Walther, Charles Bell,

William S. Bell, Ceorae ^F. Pinney, N. P. Chipman. A.

A. Hosmer, Charles D. Gilmore, J. F. Stock and John A.

Robinson, of, in and to three-fourths undivided part of

the Socrates Quicksilver Mine or minins^ claim situate

in the county of Sonoma, State of California, William S.

Bell, Charles Bell, Martha A. Parker, as administratrix

of the estate of George M. Parker, deceased, Kate Scott,

as administratrix of the estate of William T. Lane, de-

ceased, Kate Scott, as administratrix of the estate of

Catherine S. Lane, deceased, George M. Pinney, as ad-

ministrator of the estate of Jessey R. Epperson, de-

ceased, A. B. Caldwell, as administrator of the estate

of William Hale, deceased, and tliereupon your orator

complains and says:

I.

That the complainant. Socrates Quicksilver Mines, is,

ri the time of the commencement of this suit, and prior

thereto was, a corporation organized and existing under

i

and by virtue of the laws of the State of Nevada and'

having its principal place of business at the town of

Reno, in the countv of Washoe, in said State, and said
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corporation now is, and at all the times hereinbefore

mentioned was, a citizen of the State of Nevada, and a

resident of that State. '

11.

Your orator further shows unto your Honors that the

respondent Carr Realty Company now is, and since, to

wit, the 1st day of May, 1900, has been, a corporation

ui';:.iT:i7.(^cl cL»d existing ^I'lder and by viitue of the laws

of the State of California, and having its office and prin-

cipal place of business at the city and county of San

Francisco, in said State, and at the time of the com-

mencement of this suit and now is a citizen and resi-

dent of the said State and the Northern District of

California.
[

III.

That the respondents, Frank A. Huntington, William

11. Jordan, Thomas W. Nowlin, John H. Miller, William

H. Troop, William H. Humphrey, as trustee for Otto

Walther, Charles Bell, William S. Bell, George M. Fin-

ney, N. P. Chipman, A. A. Hosmer, Charles D. Gilmore,

J. F. Stock, and Jobn A. Robinson, of, in and to three-

fourths undivided part of the Socrates Quicksilver Mine

or mining claim situate in the county of Sonoma, State

of California, William A. Bell, Charles Bell, Martha A.

Parker, as administratrix of the estate of George M.

Parker, deceased, Kate Scott, as administratrix of the

estate of William T. Lane, deceased, Kate Scott, as ad-

ministratrix of the estate of Catherine S. Lane, de-

ceased, George M. Finney, as administrator of the es-

tate of Jessey B. Epperson, deceased, and each of them
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is, at the time of the commeDcement of this suit, and

prior thereto, were citizens of the State of California,

and residents witliin said State and the Northern Dis-

trict of California.

IV.

Your orator further shows unto your Honors that on

or about the 21st day of September, 1867, William S.

Bell, Charles Bell, F. X. Banks, John W. Rock, John D.

Elwander, J. M. Epperson, Bedford Manning, W. W.

Davis (sometimes called Henry H. Davis), P. K. Epper-

son, William T. Lane, James H. Lane, Katherine Lane,

Alice Lane and J. B. Epperson, who were then each citi-

zens of the L^nited States, entered upon and discovered

that certain mining ground, mine and mining claim,

since then known and designated as the "Socrates Quick-

sils'er Mine,'' situated in Cinnabar Mining District,

County of Sonoma, State of California, after discovering

therein a lode or vein of mineral-bearing ore in pla<*e,

bearing cinnabar, and located the same by the erection

and building of stakes and monuments at each of the

corners of said raining claim, and similar stakes or

monuments at or near the center of each end line there-

of, and by placing in one of said stakes and monuments

a written notice of location of said mine or mining

claim, and designating the same as the location monu-

ment, all of said monuments being built and erected in

conspicuous places, and so placed upon the ground that

the boundaries of said mining claim were definitely

marked upon the ground, and that the boundaries of the

same could be readilv traced. That thereafter said lo-
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catois caused a record oi tsaid notice of location to be

jnaae vviiii tne iniiiiiig recorder of said district on the

latii day oi October, lbb<, ana thereafter ana on tne

^tfccn day of October, 18i>T, tiie said locators caused said

notice oi location to be also recorded in the ofdce of the

county recoraer of said county of ;Sonoma, in Liber "A"'

of i^romiscuous Kecords, at page 181, of the records of

said county. That a true copy of said notice of location,

recorded as aforesaid, is hereby attacher, marked Ex-

hibit ''A,'' and made a part hereof.

V.

That at the time of such location, said land and prem-

ises were mineral lands of the public domain, and en-

tirely vacant and unoccupied, and were not owned or

held or claimed by any person or i)ersons as mining-

ground, or otherwise, and while the same were so va-

cant, unoccupied and unclaimed, to wit, on the 21st day

of September, 1867, said William S. Bell and his said as-

sociates, said coiocators, took possession of the same,

and occupied ihe same as a mining claim, and they con-

tinuouly held, occupied and improved the same, in ac-

cordance with the rules and regulations and customs of

miners in the district embracing the same, and with the

laws of the United States and of the State of California

providing the mode of acquiring and holding the pos-

sessory title to jnining claims, and expended in actual

labor and improvements thereon more than one thou-

sand dollars, and held an exclusive possession of the

same, and the whole thereof, which was uncontroverted
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and unopposed, and the said Bell and his said asso-

ciates, said eolocators were, by virtue of the provisions of

the act of Congress entitled "An act granting the right

of way to ditch and canal owners over the public lands

and for other purposes," approved July 26, 1866, and the

acts amendatory thereof and supplementary thereto, en-

titled to hold, occupy and possess the same as against

all persons whomsoever, and also at any time to apply

for and obtain a patent for said premises, and the whole

thereof, from the Uniteil States, in the manner pre-

scribed in said act.

YI.

That said William S. Bell and his said associates, said

coJocators, continued to hold, occupy and improve said

premises in the manner above stated, until on the 2d day

of February, 1869, at which time said William S. Bell

and his said associates, said eolocators, were entitled to

apply for and receive a patent for said premises, and the

whole thereof, from the government of the United

States, except said colocator, said James M. Epperson,

who had theretofore and on the 15th day of January,

1869, transferred and conveyed his undivided two hun-

dred (200j feet in said mining claim to one W^illiam

Troop.

YII.

Your orator further -^hows unto your Honors that on

the day last aforesaid, to wit, on the 2d day of February,

1869, said William S. Bell, Charles Bell, John W. Rock,

John D. Elwanger and James M. Epperson and each of

them, well knew and liad full knowledge and notice of
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the estate and claim of title by said original locators,

said F. X. Banks, George M. Parker, Bedford Manning,

W. W. Davis (sometimes called Henry H. Davis), P. K.

Epperson, William T. Lane, James H. Lane, Katherine

Lane, Alice Lane and J. B. Epperson, of, in and to said

Socrates Quicksilver Mine or mining claim, and that on

said day said persons lastly hereinbefore named were,

by virtue of said location, each entitled unto an undi-

vided two hundred (200) feet, or one-fifth (1-5) part of

said mining ground, claim and premises, aggregating

two thousand (2,000) undivided feet, or an undivided

tvv o-thirds (2-3) part of said Socrates Quicksilver Mine.

Yet, nevertheless, the said William S. Bell, Charles Bell,

John \V. iiock, John D. Elwanger and J. M. Epperson

did connive, collude and conspire with certain persons,

to wit, 11. Id. Garratt, Joseph C. Coleman, J. N. Barney,

Philip Douglass, \Mlliam D. Grove, G. W. Greeley, Sam-

uel S. Boone, B. W. Lyons, Charles Myrtetus, Christo-

plier Myrtetus, Thomas H. Washington, Otto Walther,

and Joim A. Ivobinson (an attorney at law^), to procure

and obtain a patent from the government of the United

States for said Socrates Quicksilver Mine, and the

whole thereof, wherein and w^hereby said William S.

Beli, Ciiarles Bell, Charles Mrytetus, Thomas H. Wash-

ington, J. M. Epperson, John D. Rock, R. M. Garratt,

Joseph C. Coleman, Philip Douglas, William D. Crowe,

G. W. Greeley, Sam^iel S. Boone, Christopher Myrtetus,

and B. W. Lyons, should be named and appear as the

grantees in such patent, and therein and thereby appear

to be the lo^al owners of said premises, and the whole
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thereof, notwithstanding the fact tha4: said Charles

Myrtetus, Thomas H. Washington, R. M. Garratt, Jos-

eph C. Coleman, Philip Douglass, William D. Crowe, G.

W. Greeley, Samuel S. Boone, Christopher Myrtetus, B.

W. Lyons and J. M. Epperson had no valid right, title,

claim or interest in said premises, or any part thereof,

and that said William JS. Bell, William Troop, Charles

Bell, F. X. Banks, G. M. Parker, John W. Rock, John D.

Elwanger, Bedford Manning, AV. \V. Davis (sometimes

called Henry H. Davis), P. K. Epperson, William T.

Lane, James IJ. Lane, Katherine Lane, Alice Lane and

J. B. Epperson were then and there the legal owners of

said Socrates Quicksilver Mine, and the whole thereof,

as then, and prior thereto, well known to said William

S. Bell and his said confederates.

Yin.

Your orator further shows unto your Honors that

now, so it is, that, in pursuance of such purpose, the

above-named William S. Bell, Charles Bell, J. M. Epper-

son, John W. Rock, John D. Elwanger, Otto Walther

and John A. Robinson, intending and contriving to

cheat and defraud said original locators, said F. X.

Banks, G. M. Parker, Bedford Manning, W. W. Davia

(sometimes called Henry H. Davis), P. K. Epperson,

William T. Lane, James H. Lane, Katherine Lane, Alice

Lane and J. B. Epperson, of their, and each of their,

said respective location interests in said Socrates Quick-

silver Mine, aggregating an undivided two thousand

feet of said premises, and intending to contrive wrong-

fully and fraudulently to acquire title thereto from the
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United States, and to prevent the issuance of the patent

therefor to said co-owners, to wit, said ten persons

lastly hereinbefore named, did, on or about the 8d da^^

of February, 1869, apply to the United States local

land office at the city and county of San Francisco, that

being the land district where the said mining ground,

claim and premises, to wit, said Socrates Quicksilver

Mine, is and was situate, to obtain a patent for the said

S(H-rates Quicksilver Mine; then and there falsely and

fraudulently claiming and pretending to said officers

that said William S. Bell, Charles Bell, J. M. Epperson,

John W. Tiock, John D. Elwanger, Charles Myrtetus,

Thomas H. VV^ashington, K. M. Garratt, Joseph C. Cole-

man, Philip Douglass, William D. Crowe, G. W. Greeley,

Samuel S. Boone, Christopher Myrtetus and B. W.

Lyons, were then and there the owners of the possessory

title to the said mine, and the whole thereof, and, as

-uch co-owners, entitled to make application for and ob-

taiji a patent from the United States for said Socrates

Quicksilver :\Iine, and the whole thereof. That said

William S. Bell, Charles Bell, J. M. Epperson, John W.
Kock, John D. Elwanger, Otto Walther and John A.

Robinson, did, in pursuance of their said wrongful and

fraudulent purpose, file, in the said United States local

land office at the said citv and countv of San Francisco,

certain sham and pretended proofs in said application

for patent, wherein and whereby they caused it to ap-

pear to the register and receiver of the said local land

office, and the officers of the land department of the

United States, that said William S. Bell, Charles Bell,
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J. M. Epperson, John D. Elwanger, John W. Rock,

Charles Myrtetus, Thomas H. Washington, K-. M. Gar-

ratt, Joseph C. Coleman, Philip Douglass, William D.

Crowe, C W. Greeley, Samuel S. Boone, Christopher

Myrtetus and B. W. Lyons, Avere then and there the true

and legal owners of the possessory title to said mining

claim, and the whole thereof. That said proofs so filed

were false and untrue, and concealed the true state of

tlie title of said premises, and the true state of the title

of said premises w^as not presented to the authorities in

charge of the issuance of the said patent, and said pre-

tended proofs were so made and filed for the purpose

of imposing upon and deceiving the said register and

receiver and the officers of the land department of the

United States and the said officers of the local land

office at said city and county of San Francisco, and the

officers of the United States Land Department were

therefore and thereby imposed upon and deceived, and

a fraud was thereby committed on the Government of

the United States, and upon said F. X. Banks, G. M.

Parker, Bedford Manning, W. W. Davis (sometimes

called Henry H. Davis), P. K. Ei)person, William T.

Lane, James H. Lane, Katherine Lane, Alice Lane and

J. B. Epperson, colocators as aforesaid; for, if the true

state of the title to said Socrates Quicksilver Mine had

been shown in said patent proceedings, said ten pei-sons

lastly iiereinbefore named would, with William S. Bell,

CharJes Bell, John W. Bock, John D. Elwanger and Will-

iam Troop, have been the grantees in and by the patent,

instead and in the place of said Thomas H. Washington,
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Charles Myrtetus, R. M. Garratt, Joseph 0. Coleman,

Philip Douglass, William D. Crowe, G. W. Greeley, Sam-

uel S. Boone, Christopher Myrtetus and B. W. Lyon^,

IX.

Your orator further shows unto your Honors that

thereafter and because of the said wrongful and faudu-

lent acts of said William S. Bell and his said confeder-

ates, and on the 13th day of August, 1874, a patent for

said mine was issued by the government of the United

States to said William S. Bell, Charles Myrtetus,

Charles Bell, Thomas H. Washington, J. M. Epperson,

John W. Bock, John D. Elwanger, R. M. Garratt, Joseph

0. Coleman, Philip Douglass, William D. Crowe, G. W.

Greeley, Samuel S. Boone, Christopher Myrtetus and B.

W. Lyons. That said patent embraces and includes all

and singular the three thousand (3000) linear feet of

the Socrates lode described in said location notice and

taken up by said locators named in said notice (Exhibit

"A^'), and more particularly described in said patent as

follows, to wit:

Those certain lots, pieces or parcels of land situate,

lying and being in the county of Sonoma, State of Cali-

fornia, and bounded and described as follows, to wit:

Mineral Entry number twenty-six, in the United States

land office at San Francisco, in the State of CaliforniiJ,

in the series designated by the sun^e^^or-general as lot

number thirty-seven, embracing a portion of township 11

north, of range 8 west, and lot 47, embracing a portion

of township 10 north, of range 8 west, Mount Diablo

Meridian, in the Cinnabar Mining District, in the coun-
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ties of Lake and Sonoma, and State of California, in the

district of lands subject to sale at San Francisoo, em-

bracing G(» acres and 70/100 of an acre of land, more or

less, and according to the returas on file in the general

land office, bounded, described and platted as follows,

with magnetic variation at 17^ east, to wit:

Beginning at a stake marked ^'Xo. O," thence north 57^

80' east 2 chains and 20 links to the center of toll road

from Calistoga to the Gevsers, 7 .chains and 57 links to

stake in Bock ^lonnd marked '^M. C. No. 2"
: thence north

32° 30' west 7 chains to center of toll road, 12 chains to

stake in stone mound marked 'Ol. C. Xo. 3''
; thence north

55^ west 5 chains to road, 20 chains to bottom of Ravine,

30 chains and 10 links to stake in stone mound "M. C
Xo. 1" on higli hill; thence south SI"" west 7 chains and

57 links to Juniper tree, 7 inches in diameter in ro,ck

mound marked ''B. & E. Xo. 5/' 15 chains and 11 links to

stake in st-one mound '^M. C Xo. 6" ; thence south 57^

11' east 30 chains and 13 links to stake in earth mound

marketl "M. (\ X'o. 7"; thence south 32^ 30' east 12

chains to stake in rock mound marked ^'M. C. Xo. 8"

;

thence north 57*^ 30' east; thence 7 chains and 57 links

to the place of beginning. Containing tiO and 70/100

acres of land, more or less, to wit : Lot number 37 .con-

taining 18 acres and 53/100 of an acre of land ; and lot

number 47, containing 18 acres and 17/100 of an acre of

land.

That portion of the lode being described as follows, to

wit : Beginning at a stake marked "Xo. 0,*' hereinbefore

described, thence north 32° 30' west 3 chains and 50
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links to stake marked "No. 1'^ on township line from

which the southeast corner of township 11 nortlj, of rani^e

8 west, Mount Diablo Meridian, bears east at the distari/'e

of 311 chains and 95 links and a pine tree 2 feet in

diameter marked "R. C. No. 5" bears south 75^ east at

the distance of 2 chains and 35 links, 12 chains to Pine

tree, 18 inches in diameter on center and summit of ledge,

blazed in direction of line; thence north 56"^ west 3

chains to mouth of saft, 17 chains to spring, 33 chains

and 15 links to Juniper tree hereinbefore described in

rOiCk mound marked "B. & E, No. 5," and embracing 3,000

linear feet of the said Socrates Quicksilver Mine.

That said two lots of mining ground form and consti-

tute but one parcel of mining ground and one properly

commonly known as and called the Bocrates Quicksilver

Mine.

That said persons as named in said patent as the pat-

entees of said Socrates Quicksilver Mine thereafter and

on tlie 14th day of October, 1874, caused said patent to

be recorded in tlie office of the County Kecorder of said

county of Sonoma, in Liber ''A'' of Patents, at page 753^

of the records of said county. That a true cop}' of said

patent is hereto attached, marked Exhibit "B/' and made

a part hereof.

X.

Your orator further shows unto your Honors that, in

pursuance of said fraudulent purpose, and to secure unto

themselves the benefit of such fraud and deceit hereinbe-

fore aforesaid, and between the dates lastly hereinbefore

aforesaid, to wit, on or about the 10th day of March, 18G9,

said William S. Bell, Charles Bell, J. M. Epperson,
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Thomas H. Washingtou and Charles Myrtetus, caused

and procured the said John W. Rock and John D. El-

wanger to join with said R. M. Garratt, Joseph C. Cole-

man, J. N. Barney, Philip Douglass, William D. Crowe,

G. W. Greeley, Samuel S. Boone (sometimes called Fran-

cis S. Boone), and B. W. Lyon, to, in form, convey to

them, said William S. Bell, Charles Bell, J. M. Epperson,

Thomas H. Washington and Charles Myrtetus, an un-

divided two hundred (200) feet each of said Socrates

Quicksilver Mine, or, in the aggregate, an undivided two

thousand (2,000) feet of said mine, although said parties

to the said pretended deed of conveyance, and each of

them, then well knew and had full notice and knowledge

that said pretended grantors, and each of them, except

said John W. Rock and John D. Elwanger, had no valid

right, title or interest whatsoever in said premises so pre-

tendedly conveyed, or to any part of the same.

XI.

Your orator further shows unto your Honors that at

said time, to wit, said 10th day of March, 1869, said orig-

inal locators, said John W. Rock and said John D. El-

wanger, alone of said pretended grantors had any valid

right or title to said Socrates Quicksilver Mine, and the

said deed of conveyance, except as to them, was given for

the sole purpose of cheating and defrauding the true own-

ers of said premises who were not named as the grantees

therein. That said .conveyance was acknowledged by

said grantors, and was recorded in the office of said

Count V Kecorder on the first dav of Julv, 1871, in Liber

34 of Deeds, at page 233 of the records of said county.
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XII.

Your orator further shows unto your Honors that, by

reason and because of such fraudulent acts, tricks, pra«*-

tices and devices, said William S. Bell, Charles Bell,

James M. Epperson, Charles Myrtetus, Thomas H. Wash-

ington, and Christopher Myrtetus, and each of them, b.e-

came the involuntai*;s' trustees of said F. X. Banks, (i.

M. Parker, Bedford Manning W. W. Davis (sometimes

called Henry H. Davis), P. K. Epperson William T. Lane,

James H. Lane, Katherine Lane, Alice Lane, and J. B.

Epperson, and their, and each of their grantees and s-k -

cessors in interest.

1

XIII.

Your orator further shows unto your Honors tlial

thereafter, and subsequent to the consummation of said

fraudulent purpose, and after the issuance of said patent

and the making of said deed of conveyance to said Will-

iam S. Bell and his said confederates therein named, the

said William S. Bell Charles Bell, James M. Epperson.

Charles Myrtetus, Thomas H. Washington and Christo-

pher Myrtetus, claimed and pretended to be the owners

of said So.crates Quicksilver Mine, and the whole there-

of, and they, and each of them, did thereafter barter, ba'*-

gain, sell and in form convey said property, or parts

thereof, to sundry and divers persons, until on or about

the 2Tth day of August, 1874, the said William S. Bell,

Charles Bell, James M. Epperson, Charles Myrtetu^-.

Thomas H. Washington, and Cristopher Myrtetus, and

their pretended grantees, ignoring the title of their said

cestuis que trust, claimed and pretended that the title
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to said mining claim was held and owned as follows, viz

:

By said William S. Bell an undivided 390 feet

By said Charles Myrtetus an undivided 240 feet

Bv said Charles Bell an undivided 640 feet

By said Thomas H. Washington . .an undivided 40 fe('t

By >said J. M. Epperson an undivided 440 feet

By said William Troop an undivided 200 feet

By said John A. Robinson an undivided 150 feet

By said X. P. Chipman, A. A. Hosmer, C. D.

Gilmore and J. F. Stock, partners doing busi-

ness under the firm name and style of Chip-

man, Hosmer & Co an undivided 50 feet

By said George M. Pinney an undivided 50 feet

By said Otto Walther an undivided 800 feet

Making in the aggregate an undivided 3,000 feet.

XTV.

Your orator further shows unto vour Honors that

thereafter, and, to wit, on the 27th day of August, 1874,

said William S. Bell, Charles Bell, Otto Walther, Charles

Myrtetus, together with said John A. Robinson and said

X. P. Chipman, A. A. Hosmer, C. D. Gilmore and J. F.

Stock did, in form, convey, or sought to convey, to one

William B. Carr, an undivided one-fourth (i) part of

said Socrates Quicksilver ^line. That said conveyance

did not state what proportion of f?aid undivided one-

fourth (}) part of said mining claim was contributed,

or sought to be contributed, by each of said persons to

said Carr in and by said conveyance. Your orator there-

fore alleges that each of said persons should be deemed

and taken, by reason of said conveyance, to have contrib-
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uted to said Carr in proportion to the amount each of

said persons held, or pretended to hold, with each of his

said cograntors, or pretended gran tors, at the time of

making said conveyance. That at said time, said persons

claimed and pretended to be the owners of an undivided

two thousand, two hundred and seventy (2,270) feet, or

an undivided two thousand, two hundred and seventy

three-thousandths (2,270/3,000) part of said premises.

That in truth and in fact, the title of said grantors in

said premises was held by them respectively, at said time,

as follows, and not otherwise, viz

:

Said William S. Bell held individu-

ally an undivided 30 feet

and as trustee aforesaid an un-

divided 360 feet

Said Charles Bell held individually

an undivided 280 feet,

and as trustee aforesaid an

undivided 360 feet

Said Otto Walther held individu-

ally an undivided 80 feet

and as trustee aforesaid an

undivided 720 feet

Said Charles Myrtetus held as trus-

tee aforesaid an undivided 240 feet

Said John A. Robinson held an un-

divided 150 feet

And said N. P. Chipman and his

said associates an undivided .... 50 feet

Or a total of 590 feet, 1680 feet,

or 2,270 feet in said mine.
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That said Joiiu A. Kobinson was the grantee of said

William S. Bell, and thf? .«aid N. P. Ohipman and his

said associates were, by mesne conveyance, also the

grantees of said Bell, and were unaffected by said trust.

That, therefore, said persons are to be deemed as having

contributed to the said Carr by the said conveyance the

following amounts, viz

:

Said William S. Bell .contributed *

out of his said individual hold-

ings an undivided 9 207/227 feet

and out of his said holdings as

such trustee an undivided 118 214/227 feet

Said Charles Bell contributed out

of his said individual holdings an

undivided 92 116/227 feet,

and out of his said holdings as

'sueli trustee an undivided 118 211/227 feet

Said Otto Walther contributed out

of his said individual holdings an

undivided 26 98/227 feet,

and out of his said holdings as

trustee an undivided 237 201/227 feet

Said Charles Myrtetus contributed

out of his said holdings as such

trustee an undivided 70 67/227 feet

Said John A. "Robinson contributed

au undivided 49 127/227 feet,

Said N. P. Chipman and his said

associates contributed an undi-

vided 16 118/227 feet,

I

i
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That said conveyance was then and there delivered to

the said Carr, who then and there received and accepted

the same with full notice and knowledge of the true state

of the title to said Socrates Quicksilver Mine, and thereby

the said Carr became and was the involuntary trustee of

said cestuis que trust, and their, and each of their, grantees

and successors in interest, in and to an undivided five

hundred and fifty-five and fifteen two hundred and tvrenty-

sevenths (555 15/227) feet of said mine with said Wil-

liam S. Bell, Charles' Bell and Charles Myrtetus, to tlie

extent hereinbefore stated. That said deed was acknowl-

edged by said persons, and was recorded in the office of

said County Recorder on the 10th day of September, 1874,

in Liber 47 of Deeds, at page 480, of the records of said

county.

XV.

Your orator further shows unto your Honor that after

the making of said conveyance to said Carr, it was

claimed and pretended by all the parties to the said in-

strument that tlie title to said Socrates Quicksilver Mine

was vested in them, collectively to an undivided two

thousand two hundred and seventy (2,270) feet, and in

Thomas H. Washington an undivided forty (40) feet,

in J. M. Epperson an undivided four hundred and forty

(440) feet, in William H. Troop an undivided two hun-

dred (200) feet, and in George M. Pinney an undivided

fifty (50) feet, making a total of three thousand (3,000)

feet in said mine.

That, in truth and in fact, the holdings of said persons

in and to said Socrates Quicksilver Mine were then as

follows, viz

:
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Said William S. Bell held individ-

iially an undivided 20 20/227 feet

and as trustee aforesaid an un-

divided 241 13/227 feet

Said Charles Bell held individually

an undivided 187 111/227 feet

and as trustee aforesaid an un-

divided . 241 13/227 feel

Said Otto Walther held individ-

ually an undivided 53 129/227 feet

and as trustee aforesaid an un-

divided 482 26/227 feet

Said Charles Myrtetus held as trus-

tee aforesaid an undivided 160 160/227 feet

Said John A. Robinson held indi-

vidually an undivided 100 100/227 feet

Said' N. P. Chipnian and his said

ass^ociates held collectively an un-

divided 33 109/227 feet

Said William B. Carr held individ-

ually an undivided 194 212/227 feet

and as trustee aforesaid an un-

divided 555 15/227 feet

Said J. M. Epperson held as trustee

aforesaid an undivided 440 feet

Said W. H. Troop (as the orantee

of Wu]. Troop) lield individually 200 feet

Said Ceoro-e ]M. Pinney held indi-

vidnallv . , , 50 feet
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Said Thomas H. Washington held

as trustee aforesaid 40 feet

Making in the aggregate an undi-

vided 3,000 feet in

mine.

XVI.

Your orator further shoAvs unto jour Honor that there-

after and on the 3d day of October, 1874, said Thomas H.

Washington did, in form, convey an undivided, forty (40)

feet of said premises to said Otto Walther; that said deed

was acknowledged by said Thomas H. Washington, and

was recorded in the office of the said County Recorder on

the 14th day of October, 1874, in Liber 47 of Deeds, at

page 503, of the records of said county. That said Wal-

ther accepted and received said deed of conveyance with

full notice and knowdedge of the true state of the title

to said premises, and that said Washington then and there

held said forty (40) feet as the trustee of said cestuis que

trust, and not otherwise, and b}^ reason, of said conveyance

said Walther became the trustee of said forty (40) feet

for said cestuis que trust, and their, and each of their,

grantees and successors in interest, in place of said

Washington.

XVII.

Yiour orator further shows unto your Honors that

thereafter and on the 17th day of October, 1874, said

J. M. Epperson, did, in form, convey to said Charles Bell,

Otto Walther, William S. Bell, Charles Myrtetus and

J'ohn A. Riobinson, a pro rata interest of all his pre-

tended right, title and interest in and to said mine,

which each of said parties lastly hereinbefore aforesaid
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held toward each otker on the 29th day of August, 1874.

That at said time said J. M. Epperson claimed and pre-

tended to be the owner of an undivided four hundred

and forty (440) feet in said Socrates Quicksilver Mine.

That on said diay said Charles Bell, Otto Walther,

William S. Bell, Charles Myrtetus and John A. Robin-

son claimed and pretended to be respectively the own-

ers of undivided interests in said premises as follows,

to wit:
'

By said Charles Bell am undivided 428 124/227

By said Otto Walther an undivided 575 155/227

By said Charles Myrtetus an undivided 160 160/227

By said John A. Robinson. . . .an undivided 100 100/227

By said William S. Bell an undivided 261 33/227

Making- a total of an undivided 1526 118/227 feet,

or an undivided one thousand five hundred and twenty-

six and one hundred and eighteen two hundred and

twenty-sevenths three thousandths (1526 118/227/3000)

part of said mining claims.

That thereafter, and by reason of said conveyance,

there was, in form, conveyed to said persons lastly here-

inbefore aforesaid, the following undivided interests in

isaid Socrates Quicksilver Mine, to wit:

To said Charles Bell an undivided 123.53

To said Otto Walther an undivided 165.99

To said William S. Bell an undivided 75.02

To said Charles Myrtetus, an undivided 46.42

To said John A. Robinson an undivided 29.04

Making in the aggTegate an undivided 44000 feet of

said mine.
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That said conveyance was then and there delivered

to the said five persons lastly hereinbefore aforesaid,

who each then and there received and accepted the same

with full n^otice and knowledge of the true state of the

title of said Epperson to said four hundred and forty

(440) feet in said Socrates Quicksilver Mine, and that

the said Epperson in truth and in fact then and there

held said four hundred and forty (440) feet as the trustee

of said cestuis que trust, and not otherwise, and thereby

the «aiid Charles Bell, Otto Walther, William S. Bell,

Charles Myrtetus and John A. Robinson became and

were the trustees for said cestuis que trust, and their,

and each of their, grantees and succesors in interest, in

and to an undivided four hundred and forty (440) feet

in said mine as hereinbefore aforesaid, in place and

stead of said J. M. Epperson.

That said deed was acknowledged by said Epperson,

and was recorded in the ofdce of said county recorder

on the 22d day of October, 1874, in Liber 49 of Deeds,

page 33, of the records of said county.

XVIII.

Your orator further shows unto your Honors that

thereafter and on the 14th day of Xovem-ber, 1874, one

John W. Bell, pretending and claiming to be the con-

stable of Mendocin'o Township in this State, and acting

as such, pretendedly conveyed to said Otto Walther an

undi\aded six hundred (GOO) feet of said Socrates Quick-

silver Mine, then and there claiming the same to be

held and owned as follows, to wit:
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By W. H. Troop 200 feet

By Jacob Larew 200 feet

By W. W. Davis 100 feet

By H. Winchester 100 fe«t

And that the same, and the whole thereof, was subject

to sale by him as such constable because of the nonpay-

ment of an assessment of fifty cents a foot pretendedly

levied upon the interests, and each of the interests, of

said persons in said premises by the owners of the

Socrates Quicksilver Mining Company, and stated by

him* in said pretended deed of conveyance to '^constitute

a partnership for mining purposes in a mine situate in

the Cinnabar mining district in said county of Sonoma."

And further it was recited in said instrument that said

assessment was levied on the 27th day of January, 1872,

and sale of said interests, and each of them, was made

and had by him as such constable on the 4th day of

Novem-ber, 1874, to said Otto Walther, who was the pur-

chaser at said sale. That said deed was acknowled^red

by said constable, and was tliereafter recorded in the

office of said county recorder on the 11th day of Novem-

ber, 1874, in Liber 50 of Deeds, at page 14, of the rec-

ords of said county.

Your orator further shows unto your Honors that said

sale of said interests, and each and all of them, was
void and of no effect in the law, in this: that said Soc-

rates Quicksilver Mining Company was not then, nor

therebefore, nor at any time, a corporation, and that

there was no copartnership existing between the own-
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ers or pretended owners of said mining claim at or

prior to any date mentioned in said deed for the pur-

pose of working the said claim, or at all, and further,

because said pers'ons, to wit, said William H. Troop,

Jacob Larew, W. W. Davis and H. Winchester, nor none

of them^, had ever been notified by any person or party

that they, or any of them, would be deemed a copart-

ner for the purpose of working the said claim, nor were

said persons lastly herein'before aforesaid at that or at

any time copartners as between themselves, or with any

other person whomsoever, for the purpose of working

the said claim, or any part thereof. Yet, neverthe-

less, said Otto Waltlier, after the making of said deed

to him, pretended at all tim-es to be the owner of the

undivided interest of said William H. Troop in said

claim.

XIX.

Your orator further shows unto your Honors that

thereafter and on the 18th day of November, 1874, said

Charles Myrtetus, in form, conveyed to said Otto

Walther and to said Charles Bell a pretended interest

of an undivided three hundred and seventy-five (375)

feet, or an undivided three hundred and seventy-five

three thousandths (375/3000) part of said mining claim.

That said deed wais acknowledged by said Charles

Myrtetu®, and thereafter said deed was recorded in the

office of said County Recorder on the 1st day of Decem-

ber, 1874, in Liber 49 of Deeds, at page 50, of the rec-

ords of said county. That at the time of m.aking said

pretended deed, the said Myrtetus, as trustee aforesaid,
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held an undivided two hundred and seven and two

thousand eight hundred and thirty-four twenty-two

thousand and seven-hundredths (207 2834/22,700) feet

ini said Socrates Quicksilver Mine, and n'o more, and

not otherwise. That said conveyance was then and

there delivered to the said Otto Walther and said

Charles Bell, who then and there received and accepted

the same with full notice and knowledge of the true

state of the title of said Charles Myrtetus in said

Socrates Quicksilver Mine, and thereby the said Otto

Walther and said Charles Bell, and each of them, be-

came and were the trustees of said cestuis que trust,

and their, and each of their, grantees and successors

in interest, in place of said Charles Myrtetus, in and to

an undivided two hundred and seven and two thousand

eight hundred and thirty-four twenty-two thousand

seven-hundredths (207 2834/22,700) feet of said mine, in

conjunction with said other truste^es as hereinbefoie

aforesaid.

XX.

Your orator further shows unto your Honors that

thereafter, that is to say, from the said 18th day of

November, 1874, to the 2d day of June, 1875, the siiid

William B. Carr, Charles Bell, Otto Walther, William

S. Bell, John A. Eobinson, George M. Pinney, aud N.

P. Chipman and his said associates, claimed and pre-

tended that the title to said Socrates Quicksilver :\I'ne

stood as follows, to wit:
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William B. Oarr . . . an undivided 750 feet

Otto Walther an undivided Ml 15273/22700 feet

Charles Bell ..an undivided 552 1731/22700 feet

W. Troop an undivided feet

William S. Bell.... an undivided 336 3754/22700 feet

John A. Robinson ..an undivided 129 101908/22700 feet

N. P. Ohipman and

his said asso-

ciates an undivided 33 109/227 feet

Charles Myrtetus ..an undivided 207 2834/22700 feet

George M. Pinney ..an undivided 50 feet

Making in the aggregajte 3,000 feet in said Soc

rates Quicksilver Mine.

XXI.

Your orator further shows unto your Honors that on

«aid 2d day of June, 1875, said Otto Walther, Charles

Bell, Williams S. Bell, John A. Robinson, N. P. Chipman

and his said associates, and George M. Pinney, did, in

form, convey or sought to convey, to said William B.

Carr, all the undivided three-fourths (f) part of said

Socrates Quicksilver Mine, for the consideration therein

expressed of one hundred and ten thousand (|110,000.00)

dollars. That said conveyance was then and there de-

livered to the 'said Carr, who tlien and there received

and accepted the same with full notice and knowledge

of the true state of the title to said Socrates Quicksilver

Mine, and particularly of the title of said grantors, and

each of them, therein, and thereby the said William B.
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Oarr became and was the trustee of said cestuis que

trust, to wit, said F. X. Banks, G. M. Parker, Bedford

.Manning, W. \V. Davis (soKietimes called Henry H.

Davis) P. K. Epperson, William T. Lane, Jam^s H. Lane,

Katiierine Lane, Alice Lane and J. B. Epperson, and

each of them, and their, and each of their, grantees and

successors in interest, for their, and each of their, re-

spective interests in said Socrates Quicksilver Mine, to

wit, an undivided interest of two hundred (200) feet

each, aggregating an undivided two thousand (2,000)

feet, or two-thirds (2/3), part of said premises acquired

by them, and each of them as aforesaid, on the 21st day

of September, 1867, as a locator of said mining ground,

claim and premises. That said deed was acknowledged

by said grantors and each of them, and was recorded in

the office of said County Recorder on the 29th day of

June, 1875, in Liber 50 of Deeds, at page 183, of the rec-

ords of said county.

XXII.

Your orator further shows unto your Honors that

upon the deliveiy of said deed to said Carr, and upon

liis acceptance of the same, the said Oarr did contempo-

raneously execute a certain declaration of trust, bear-

ing date the 3d day of June, 1875. Tiiat said declara-

tion of trust so made by said Oarr was in the words and
figures following, to wit:

"Whereas Otto Walther, Charles Bell, William S.

Bell, George M. Pinney, John A. Robinson, N. P. Chip-
man A. A. Hosmer, Charles D. Gilmore and John F.
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Sto€k, have this da.y conveyed by deed reciting the

consideration of one hundred and ten thousand dollars,

unto William B. Carr, three-fourths (f) in common and

undivided of the ^Socrates Quicksilver Mine' in Sonoma

county, State of California, containing 66 70-100 acres,

according to the approved sur^^ey thereof, and the

United States Patent issued therefor, to which refer-

ence is hereby made for a more particular description.

Such three-fourths (|) being all the property, estate and

claim of said gTantors of, in and to the said mine and

property, the said William- B. Carr being the owner in

common in his own right of the other one-fourth H)

thereof undivided; and the said convevance has been

made to said Carr to eiiable him to negotiate and con-

clude a sale of the entire property in his own nam-e.

"Now this inidenture witnessetli : Tliat in considera-

tion of the aforesaid conveyance, and the consideration

therein acknowledged, the said William B. Carr hereby

covenants and agrees to and with the several persons

above named (his gTantors as aforesaid) that he will,

on or before the 10th day of January, A. D. 1875, pay

over and deliver to each of the aforesaid persons, to

wit: to Otto Walther his pro rata portion of thiiij^-five

thousand dollars (|35,000.00) gidd coin, being the sum of

111,583.33; to Charles Bell his like pro rata portion of

said principal sum, being $11,666.66; to W. S. Bell his

like pro rata portion of said principal sum., being

15,055.55; to John A. Robinson his like pro rata portion

of said principal sum, being $2,333.33; to George M.

Pinney his like pro rata portion of said principal sum,
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being $777.77; and to &aid Chipman Hosmer, Gilmore

and Stock, who constitute the partnership firm of 'Chip-

man, Hosmer & Co.,' their like pro rata portion of said

principal sum, beino^ ?583.33; and will at the same time

make over and deliver to tlie said parties respectively

their pro rata portion of three-fourths (f) of Profit Bonds

amounting in all to pO,0(>0, say P7,500. And three-

fourths (J) of preferred or paid up stock amounting in

all to $100,000, say $75,000, that is to say, to the said

Otto Walter 937 f3000, Charles Bell 750-3000, W. S.

Bell 325-3000, John A. Robinson 150-3000, George M.

Pinney 50-3000, and to said Chipman, Hosmer, Gilmore

and Stock 37^-3000, being according to their several

interests conveyed by said deed of conveyance. The

said Profit Bonds and stock are to be the issues of the

cor[>oration that shall be formed to own and work said

mdne, in pursuance of any sale thereof that said Carr

shall within the said time negotiate and conclude; and

the payment of the aforesaid proportionate amounts

in gold coin and delivery of the aforesaid pix) rata

amount in bonds and stock as aforesaid, if paid and de-

livered by said Carr, to the parties respectively above

named shall be in full payment and satisfaction of all

and singular their interests and property in said mine,

so as aforesaid conveyed by their said deed and of the

consideration therein recited.

"Provided, that in case said Carr shall fail to

negotiate and conclude a sale of said mining property,

so as to be able to comply with his aforesaid covenant,

then and in that ease he covenants that he will, on the
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said lOtli day of January, 1876, reconvey to the aforesaid

parties their undivided three-fourths interest therein in

common so as aforesaid conveyed to him, free and dis-

charo^ed of all encum*brances thereon created, or suffered

by the aforesaid parties in full satisfaction of these

presents, and of the consideration recited in their said

deed of conveyance, and until performance hereof by

said Carr the said parties shall retain the possession of

and may work the said mine, taking to their own use all

the rents, issues and profits thereof, first paying and

satisfvin2: all charo^es and indebtedness that mav be

created or incurred in holding and working the same,

and in no event is said Carr to be in anv manner char2:ed

with any indebtedness or outlay whatsoever in that

behalf.

^'In witness whereof I have hereunto set my hand and

seal at the City and County of San Francisco, the 3d

day of June, A. D. 1875.

"In presence of

WILLIAM B. CARR.. [Seal]

"It is now agreed with W. B. Carr for value received

that the 10th day of January, 1S7G, named in the fore-

going agreement, be and the same is consented to be

extended until the 10th day of March, A. D. 1876.

"Witness our hands and seals the 10th day of August,
A. D. 1875.

"O. WALTHER, [Seal]

"CHAS. BELL, [Seal]

"WM. S. BELL, [Seal]

"GEO. M. PINXEY, [Seal]
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JOHN A. ROBINSON, [Seal]

"N. P. OHIPMAN,

''By J. A. KOBINSON,

^^His Atty. in Fact, [Seal]

^'A. A. HOSMER,

''By J. A. ROBINSON,

*'His Attj. in Fact, [Seal]

*'J. F. STOCK,

"By J. A. ROBINSON,

"His Atty. in Fact, [Seal]

CHARLES G. GILMORE,

"By J. A. ROBINSON,

"His Atty. in Fact. [Seal]"

As by the said declaration of trust, to which your ora-

tor craves leave to refer, when produced will appear.

XXIII.

Your orator further shows unto vour Honors that

said deed of conveyance, bearing- date the 2d day of

June, 1875, although absolute in form, was nevertheless

a deed of trust, and was executed merely to enable said

Oarr to negotiate and conclude a sale of said premises

in liis own name, within the time in said declaration of

trust named, and that, in the event sale of the same was

made by said Garr, he undertook and agreed with tlie

makers of said deed of conveyance to pay to them, for

their real or pretended rights to said premises, the con-

sideration and considerations named in said declara-

tion of trust, in the time and manner as expressed in

said declaration of trust, and not otherwise.
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XXIV.

Your orator further shows unto your Honors that

said Carr failed to sell or otherwise dispose of said prem-

ises, or any part of the same, under and by virtue of said

deed of trust, or at all, and said Carr did not sell said

mine, nor any part of the same, so as hereinbefore set

forth conveyed, or sought to be conveyed, to and held

by him in trust as aforesaid. That said Carr never

made any of the payments, or gave anything of value

whatsoever, to said persons making said deed, or to any

of them, as in and by said declaration of trust provided,

nor at all. That said Carr never made any reconvey-

ance of the said property, to wit, all the undivided three-

fourths (f) part of said Socrates Quicksilver Mine, to

said persons, grantors as aforesaid, except that on the

19th day of May, 1882, said Carr did, in form, reconvey

to said Otto Walther an undivided nine hundred and

thirty-seven and one-hailf (937^) feet of said mine, and

to said John A. Robinson an undivided one hundred and

fifty (150) feet of the same, as provided in and by said

declaration of trust.

XXV.

Your orator further shows unto your Honors that

said Carr acknowledged the said deed to said Walther,

and said deed was recorded in the office of said county

recorder on the 3d day of December, 1900, in Liber 192

of Deeds, at page 137, of the records of said county.

That said Carr acknowledged his said deed to said Rob-

inison, an said deed w^as recorded in the office of said
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county recorder on the 27tli day of May, 1882^ in Liber

90 of Deeds, at page 590, of tlie records of said county.

XXVI .

Your orator further shows unto your Honors that

within one year, or thereabouts, after tlie said 2d day of

June, 1875, all mining and other work in, upon or about

said Socrates Quicksilver Mine was wholly suspended,

and the same was not resumed thereon or thereabouts

until on or about the day of January, 1900, at which

time last aforesaid work was resumed on said property

by said respondent, Frank A. Huntington, who then

and there claimed and pretended to be the owner of said

premises, and the whole thereof. That said claim of

title to said premises was wholly false, fraudulent,

fabricated and void, as will hereinafter be more partic-

ularly shown. That said work has been carried on by

said Huntington and certain of his confederates and

agents on said premises at more or less infrequent inter-

vals sinc(^ the time last aforesaid, without pecuniary

profit to them, or to any of them. Tliat your orator is

informed and believes, and tlierefore avers, that the

mining work nnd operations of said respondent Hunt-

ington and his confederates and agents in and upon said

premises have been conducted and maintained by him

and them at a pecuniiiry loss, and have caused a waste

of the substcince of the said estate of the true owners of

said premises, and particularly to your orator, and its

grantors and predecessors in interest, of and in said

mining claim, to wit, the said Socrates Quicksilver Mme,
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XXVII.

Your orator further shows unto your Honors that it

is informed and belieyes, and therefore avers, that at

the time said respondent Huntington commenced to

work said premises as aforesaid, and ever since thence

hitherto, he claimed and pretended, and still does claim

and pretend, to have title to said premises adverse to

and in hostility to all persons whomsoever, including

the said William B. Carr, because of the following al-

leged facts, and not otherwise, to wit:

That on, to wit, the 16th day of May, 1891, the tax col-

lector of the county of Sonoma, State of California, had,

by deed, conveyed to one F. G. Nkgle, an undivided

twenty (20) acres of the premises hereinbefore described,

because of the nonpayment by its owners of taxes upon

an undivided twenty (20) acres of said premises, levied

and assessed against the said "Socrates Quicksilver

Mine/' for State and county purposes, for the fiscal year

1879-80, and that sale of said twenty (20) acres of said

premises was held and had, because of such delinquency

and nonpayment, on the 28th day of February, 1880, to

pay such taxes, charges and costs; at which sale said

Nagle was the bidder who was willing to take the least

quantity or the smallest portion of the said land, and

pay the taxes, costs and charges, amounting to the sum

of 18.65, and he was the purchaser at said sale of said

premises, as by said deed, to which your orator craves

leave to refer, when produced will appear.

That on, to wit, the 16th day of May, 1891, the said

tax collector had, by deed, conveyed to said Nagle the
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whole of the premises, to wit, said Socrates Quicksilver

MiD>e, because of the noupaymeut by it of taxes upon the

said preuiises levied and assessed against Socrates

Quickilver Mine for State and county purposes, for the

heal 3^ear 1878-79; that sak^ of said premises was held

and had, because of such delinquency and nonpayment,

on the 5tb day of Marcb, 1879, to pay such taxes, charges

and costs; at which said ^ale said Xagle Avas the bidder

who was willing to take the least quantity or the small-

est portion of tlie said land, and pay the taxes, costs

and charges, amounting to the sura of $25.86, and he was

the purchaser at said sale and said premises, as by said

deed last aforesaid, to which your orator craves leave

to refer, when produced will appear.

That on, to wit, the 22d day of May, 1891, said Nagle,

in consideration of one hundred and six (|106.00) dol-

lars conveyed said premises to one Alexander G. War-

ner, as by the said deed, to whicli your orator craves

leave to refer, when produced will ai)pear.

That on, to wit, tlie 8d day of January, 1898. said

Warner commenced an action against one Lizzie Carr,

as executrix of the last will and testament of William

B. Carr, deceased, in the Superior Court of the State

of Californin, county of Sonoma, to nuiet title to said

premises. Thnt in the complaint in said action it was

prayed as follows, to wit:

'*That by the* decree of said court, it be decreed and

adjudged that said defendant and said estate have no es-

tate or interest whatever in and to said lands and prem-

ises, and that the title of plaintiff is good and valid, and
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that plaintiff may have such other further or different

relief as may be just," as by said complaint, to which

your orator craves leave to refer, when produced will

appear.

That thereafter and on the 5th day of February, 1898,

said defendant in said action, said Lizzie Carr, tiled and

made her verilied answer in said suit, which said answer

is in the words and figures following, to wit:

[Title of Court and Cause.]

^'Now comes the defendant above named and, answer-

ing tJie complaint of the i>laintift' on file herein, dis-

claims any interest or estate in, or right or title to, or

claim upon the property described in said complaint on

the part of the estate of William "B. Carr, deceased;

wherefore, this defendant prays to go hence dismissed

without costs,'' as by said answer, to which your orator

craves leave to refer, when produced w^ill appear.

That thereafter and on the day last aforesaid, said

Superior Court made and entered its judgment and de-

cree in said suit; which said judgment and decree is in

the words and figures following, to wit:

[Title of Court and Cause.]

^'This cause having this day been brought on to be

heard, upon the complaint filed therein, and the answer

of the defendant disclaiming any interest or estate in, or

right or title to, or claim upon the property described in

said complaint, on the part of said estate of Wm. B.

Carr, deceased:

''And it appearing that the said defendant was regu-

larly served with summons, and duly appeared and filed



38 Socrates Quicksilver Mines

her answer herein as aforesaid, by her attorney M. M.

Estee, Esq., disclaiming any and all right, title and in-

terest in or to said property:

•']Sow, tneretore, it is hereby ordered, adjudged and

decreed that the plaintih' have judgment as prayed for

in his complaint herein; that the plaintiff is the owner

in fee simple absolute, of the property described in the

complaint herein, and hereinafter more partic-

ularly described, and that his title thereto is good

and valid.
j j

"That neither the said estate of William B. Garr, de-

ceased, nor any one claiming or to claim thereunder, has

any right, title or interest in or to the same, or any part

thereof.

''That the plaintiff's title to said property is adjudged

to be quieted against all claims, demands or pretentions

of the said estate, and of any and all persons claiming or

to claim thereunder in any manner.

"Said property, land or premises are bounded and de-

scribed as follows, to wit:

''All that certain lot, piece or parcel of land situate,

lying and being in the township of Mendocino, St-ate of

California, and bounded and more particularlj' described

as follows, to wit:

^'The Socrates Quicksilver Mine in Cinnabar Mining

District, in Lake and Sonoma counties, State of Cali-

fornia, containing 66.70 acres, and described in the Pat-

ent from the United States of America to W. S. Bell et

al., dated August 13, 1874. and recorded October 14th

1874, in Book ^A' of Patents, page 768, et seq., in the
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office of the county recorder of said county of Sonoma

(which patent is hereby especially referred to and made

part hereof) as 4ot No. 37, embracing a portion of town-

ship 11 north of range 8 west, and lot Xo. 17, embracing

a portion of township 10 north of range 8 west, Mount

Diablo Meridian, in the Cinnabar Mining District, in the

counties of Lake and Sonoma, State of California, in the

district of lands subject to sale at San Francisco, em-

bracing 6G 70-100 acres, more or less, and according to

the returns on hie in the general land office of the

United States I'ebruary 5th, 1898"—^as by said judg-

ment and decree, to w^hich your orator craves leave to

refer, when produced will appear.

And further, that thereafter and on the 12th day of

January, 1901, said Alexander Warner commenced an

action in the said Superior Court against one John

Lloyd, assignee of elohn A. Robinson, an insolvent

debtor, to quiet title to said premises. That in said

complaint it was prayed as follows, to wit:

"That said defendants may be required to set forth

the nature of their several claims, and that all adverse

claims of the said defendants, or either of them, may be

determined by a decree of this court, and that by said

decree it be declared and adjudged that said plaintiff

is the owner of said premises, and that the defendants,

or either of them, have no estate or interest whatever in

or to the said land or premises, and also that the said

defendants, and each and every of them, be forever de-

barred from asserting any claim whatever in or to said

land or premises adverse to the plaintiff, and for such
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further relief as to equity shall seem meet,'' as by said

complaint, to which your orator craves leave to refer,

when produced will appear.

That thereafter the Carr Realty Company, a corpora-

tion, W. H. Troop, Kittie E. Rye, as administratrix of

tJie estate of Otto Walther deceased, N. P. Ohipman,

as the successor in interest of said Chipman, Hosmer &

Co., w^ere duly made defendants in said suit, and one,

C. E. Kinnard, as assignee of William S. Bell, an insol-

vent debtor, and one A. B. Caldwell, as administrator

of the estate of William Hale, deceased, were each, and

both, by order of said Court, permitted to intervene, and

each and both of them thereafter intervened in said suit.

Thiat thereafter said Frank A. Hunting-ton was duly sub-

stituted as plaintiff therein in the place and stead of said

Warner.

That thereafter the said suit came duly to issue and

was tried by said court, and thereafter and on tiie

day of eTanuary, 1902, the said Court made and entered

its decree in said suit in favor of said Frank A. Hunt-

ington, for an undivided nine hundred and sixty-two and

one-half (962|) feet, and in favor of said John Lloyd, as

assignee as aforesaid, for an undivided one hundred and

fifty (150) feet, and in favor of said W\ H. Troop for an

undivided two hundred (200) feet, and in favor of Kittie

E. Rye, as administratrix aforesaid, for an undivided

nine hundred and thirty-seven and one-half (037^) feet,

and in favor of said Carr Realty Company for an undi-

vided seven hundred and fifty (750) feet, making an ag-

gregate of three thousand (3.000) undivided feet in said
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mine, as in and by said decree, to which your orator

craves leave to refer, when produced will appear.

That said Alexander Warner, on the 17th day of

April, 1901, had conveyed to said Huntington the said

premises. That said conveyance was acknowledged by

said Warner, and recorded in the office of said county

recorder on the Gth day of September, 1901, in Liber 193

of Deeds, page 305, of the records of said county.

XXVIII.

Your orator further shows unto your Hrmors that said

claim of title of the said Huntington to said premises,

whatever it may be, is against the rights of your orator,

and is without foundation. That said pretended tax

sales, and each of them, and said pretended convey-

ances, and each of them, from the said tax collector to

said Nagle. are and were null and void, and without

effect in the law% in this, among other things, viz: That

no tax, or any taxes, were ever validly levied, assessed

or imposed upon the owners of siaid Socrates Quicksil-

ver mine, or upon said property, during the said or any

fiscal years. That no tax or taxes were levied, assessed

or imposed against such owners, or any of them, or

against said property, or any part thereof, or against

unknown owners, for or during said fiscal years, or

either of them, which were at any time, or at all, delin-

quent or unpaid, nor were said owners, or any of them,

or said property, or any part thereof, indebted to the

state of California, or said county of Sonoma, or either

of them, for state or county taxes, or anv taxes, for
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said or any fiscal yeai^. That neither said Socrates

Quicksilver Mining Company, or said Socrates Quick-

silver Mine, against Avhich baid taxes were pretendedly

levied, assessed or imposed, was at such time, or at any

time, or at ail, a corporation, firm or ijerson, nor the

owner or owners of said or any premises, nor entitled

to own, claim or possess said real property whatsoever,

nor a taxable inhabitant of said county and state, or

any county and state, and the description of the land

embraced in said tax proceedings, ami each of them,

was and is vague, indefinite, uncertain and insufficient

and fatal in a proceeding to enforce the collection of

such tax or taxes, or any tax or taxes. That said pre-

tended conveyances, and each of them, from said tax

collector to said Nagle, based upon said tax pi*oceedings,

and each of them, are and were absolutely void and of

no effect whatsoever. That said tax collector was with-

out jurisdiction to sell or convey the said premises, or

any part thereof. That said Nagle and said Warner

at all times well knew and had full notice and knowl-

edge that no lien or liens attached to said premises, or

any part of the same, by reason of said pretended levy

and assessment of such tax or taxes, and that no right

or rights whatsoever flow^ed, or could flow, from said

tax proceedings or either of them, or from said

pretended deeds of conveyance, or either of them. And
that the said Nagle had no other right, claim or interest

in said premises, or any part of the same, other tlian

such as passed to him, if any passed at all, by such pre-

tended conveyance and conveyances from said tax col-
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lector to said Nagle. Yet, so it appears, said Warner

accepted and received said pretended deed of convey-

ance from said Nagle for said premises, and then and

thereafter, and until the ITth day of April, 1901, claimed

and pretended to be the owner of said premises, and of

the whole thereof. That said AVarner was not a bona

fide purchaser of said premises for value, and without,

notice of the true state of the title of said Socrates

Quicksilver mine.

XXIX.

Your orator further shows unto your Honors that

the said Warner, without any valid claim, right, title

or interest in said premises, or any part thereof, did

falsely and fraudulently cause it to appear to the said

superior court in said suit to quiet title, brought by him

against said Lizzie Carr, as executrix of the last will

and testament of said W. B. Carr, deceased, that he,

said Warner, was the owner in fee of said Socrates

Quicksilver mine, and of the whole thereof.

That said judgment rendered and made by said Court.

in said suit, in favor of said Warner and against said

Lizzie Carr, as such executrix, is not res adjudicata, in

this, among other things, viz: That at the time said

suit was commenced, and prior thereto, to wit, since

the 21st day of September, 1867, record title to an un-

divided two-thirds (2-3) part of said Socrates Quicksilver

mine was in said original locators, said F. X. Banks,

G. M. Parker, Bedford Manning, W. W. Davis (some-

times called Henry H. Davis), P. K. Epperson, William,
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T. Lane, James H. I^ane, Katharine Lane, Alice Lane, J.

B. Epperson—that is to sav, at such times the title to said

premises was vested in said persons lastly hereinbefore

named, of and in an undivided two-thirds (2-3) portion (^r

said premises. That said persons, and none of them, was

made or was a party plaintiff or defendant to or in said

suit, or privy thereto, or had notice or knowledge of

the same until long after said judgment was rendered

therein. That said judgment was a consent judgment,

and the said Court exercised no judicial function

therein, hut a.cted therein in a ministerial capacity in

recording merely what had previously been agreed to

between the said plaintiff and said defendant, to wit,

said Alexander Warner, as plaintiff, and said Lizzie

Oarr, as executrix of the last will and testament of

said W. B. Carr, deceased, as defendant.

That s^id executrix, as such, had no right to make

said, or any, disclaimer of any right or interest held

or had by said Carr at the time of his death, as trustee,

whether such trusteeship of said Oarr was an involun-

tary' trustee or as the trustee of an express trust. That

under and by virtue of the law^ of the state of California,

and the decisions of the Supreme Court of that state in

that connection, the said trust property, and the whole

thereof, held by said Carr at the time of the death of

said Carr in and under said express trust, vested in the

Superior Court of the county aforesaid, where said prop-

erty was situate, to wit, the said Superior Court of the

State of California, in and for the county of Sonoma,

and by operation of law the said court, upon the death
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of said Carr, became the trustee of said express trust

for the said cestuis que trust of said Carr iu said prem-

ises, with the power of appointment of a trustee to ex-

ecute such trust. That no such trustee, nor any trus-

tee, was or had been appointed by said court, or at all,

or in any way, either before or durino' the pendency of

said suit, and at the time said suit was pending and

said judgment was made and rendered, said Court was

the trustee of said express trust for said cestuis qu^e

trust, and the estate of said Carr had no beneficial in-

terest iu said premises for more than an undivided one

hundred and ninetv-four and eightv-five two hundred

and twenty-sevenths (194 85-227) feet of said premises,

and said disclaimer operated only upon said one hun-

dred and ninety-four and eighty-five tAvo hundred and

twenty-sevenths (194 85-227) feet, and no more.

XXX.

Your orator further shows unto your Honors that

said suit, brought by said Warner, and wherein said

defendant Huntington was substituted as plaintiff in

his stead, as hereinbefore aforesaid, is, and was, not

res adjudicata, in this, viz : that none of said record own-

ers, to wit, said F. X. Banks, G. M. Paker, Bedford Man-

ning, W. W. Davis (sometimes called Henry H. Davis),

l\ K. Epperson, AAllliam T. I/ane, James H. Lane, Katli-

erine Lane, Alice Lane and J. B. Epperson, was made

or was a party plaintiff or defendant to or in said suit,

or privy thereto, or had notice or knowledge of the

same, until long after said judgment was rendered

therein.
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XXXI.

Your orator further shows unto your Honors that

the said respondents, Frank A. Huntington, William

H. Jordan, Thomias W. Nowlin, John H. Miller, W. H.

Troop and Carr Realty Company, and none of them,

by any transfer or deed of conveyance, or hy operation

of law, or by virtue of any statute of limitations, or in

any wa;f, derived or has title in fee, or otherwise, to said

Socrates Quicksilver Mine, or to any part or portion

of the same, or obtained title from said original locators

of said mine or mining claim, to wit, said F. X. Banks,

G. M. Parker, Bedford Manning, W. W. Davis (some-

times called Henry IT. Davis), P. K. Epperson, William

T. Lane, James H. Lane, Katherine Lane, Alice Lane and

J. B. PJpperson, and that the pretended claim of title

by said respondents, and each of them, to said prem-

ises, is adverse and in hostility to said original locators,

and their, and each of their, grantees and successors

in interest, of and to said mining ground, claim and

premises, and is without any right whatsoever. On

the contrary, your orator shows unto your Honors that

your orator has succeeded to all of the rights of the

said original locators, namely, F. X. Banks, Bedford

Manning, W. W. Davis (sometimes called Henry H.

Davis), J. B Epperson, P. K. Epperson, James H. Lane,

and Alice Lane, and to an undivided one-fifth (1-5) part

of the rights of the original locators, to wit, William

T. Lane and Katherine Lane, such rights aggregating

an undivided one thousand five hundred and sixty (1560)

feet, or one thousand five hundred and sixty three-thou-
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sandtlis (1560-3000) portion of said Socrates Quicksilver

mine, and your orator is the owner and entitled to the

immediate possession of said undivided one thousand

five hundred and sixty (1560) feet of said premises.

XXXII.

Your orator further shows unto your Honors that

said respondent, Frank A. HuntiDgton, has succeeded,

by purchase, to all of the rights of said John A. Robin-

son in and to said jiremises, and to all of the rights of

said X. P. Chipman and his said associates, of, in and

to 8a id premises. That said respondent Huntington on,

to wit, the 21st day of June, 1902, did convey an undi-

vided one hundred and fifty (150) feet in said mine to

the said respondent T. W. Xowlin, and since said day,

aiid now, said Xowlin claims to be the owner of the

feame; and further, on, to wit, the 2Sth day of May,

1U02, said respondent Huntington did convey to tiie re-

spondent J. 11. Miller an undivided twenty (20) feet of

said premises, and since said day, and now, said Miller

claims to be the owner of the same.

XXXIII.

Your orator further shows unto your Honors that

said Otto Walther died intestate upon the — day of

August, 1886, in the ,county of Sacramento, State of Cal-

ifornia. That at the time of his death, one Kittie E. K;,-e

was, and for a long time prior thereto had been, his

wife. That subsequenty, and upon the 4th day of Sep-

tember, 1896, said Kittie E. Eye filed in the Superior

Court of the State of California, in and for the county
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of Sacramento, her petition praying to be appointed ad-

ministratrix of the estate of her said deceased husband,

and that thereafter such procedings were duly taken

and had as that an order was duly made by said Supe-

rior Court granting her petition and appointing her ad-

ministratrix of said estate. That subsequently said Kit-

tie E. Ivye duly qualified as such administratrix, and

thereafter and upon the 6th da}^ of October, 1896, there

Avas duly issued to her, over the seal of said Superior

Court and the signature of the clerk thereof, letters of

administration upon the estate of said Otto Walther,

deceased, and that upon the issuance of said letters said

Kittie E. Eye became and was duly appointed, qualified

and acting administratrix of said estate.

That thereafter, on the Sih day of October, 1902, said

Kittie E. Rye, and Harry L. Walther, Jamef? O. Walther,

and Marie E. Folger, did, in form, convey to the said

respondent, W. H. eTordan, an undivided nine hundred

and thirty-seven and one-half (987 1-2) feet in said prem-

ises. Til at said persons acknowledged said conveyance,

and the same was thereafter, and on the 22d day of

<)cto])er. 1902, recorded in the office of the County Re-

corder of said county of Sonoma, in book 203 of deeds,

at page 207, of the records of said county. That said

respondent, W. FT. Jordan, accepted and received said

transfer with full notice and kn^owledge of the true

stnte of the title of said Socrates Quicksilver Mine, and

particularly of the true title of said persons lastly here-

inbefore named therein, and thereby said respondent

Jordan became, and now is, the involuntary trustee for
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said cestuis que trust, and their, and each of their, gran-

tees and successors in interest, in place and stead of

said Otto Walther, deceased, and of the administratrix

of his estate, to the extent of an undivided six hundred

an eighty-eight and two thousand three hundred and

seventy-three twenty-two thousand seyen-hundredths

(688 2,373-22, TOO) feet in said premises.

That, on the 18th day of October, 1902, such proceed-

ings were duly had and taken in such Superior Court in

the matter of the estate of said Otto Walther, deceased,

as that the undiyided nine hundred and thirty-seven

and one-half (937|) feet in said premises claimed by the

estate of said Otto Walther, deceased, were, by the de-

cree of said court, distributed to the widow and children

of said Otto Walther, deceased, to wit, to Kittie E. Rye,

Harry L. Walther, James Otto Walther, and Mary E.

Folger.
!

XXXIV.

Your orator further shows unto your Honors that

said William B. Carr died testate upon the 9th day

of May, 1897, in the city and county of San Francisco,

State of California. That thereafter and on the 25t]i

day of May. 1897, the will of said Carr was duly admit-

ted to probate by the said Superior Court. That there-

after and on or about the — day of May, 1897, Lizzie

Carr was, by the order of the said Superior Court, duly

given, made and entered, appointed executrix of the

last will and testament of said William B. Carr, de-

ceased. That said Lizzie Carr qualified as such execu-

trix, and that thereafter and on or about the — day
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of May, 1897, pursuant to such order, letters testa-

mentary were duly issued to her therein. That there-

after such proceedings were duly had and taken in said

matter, tliat on or about the 13th day of September,

1900, said Superior Court, by its decree, duly distributed

the estate of said Carr to said respondent, Oarr Eealty

Company, a corporation, and since said day said Carr

Realty Company has claimed to be the owner of an un-

divided sey en hundred and fifty (750) feet in said Soc-

rates (iuicksilver mine, as distributee aforesaid, and

further claims to be the grantee of Lizzie Carr, surviv-

ing wife of said W. B. Carr, and George G. Carr, Ralph

H. Carr and Mary Carr Lieb, as the devisees, legatees

and heirs at law of said William B. Carr, deceased, un-

der a deed from said persons lastly hereinbefore named,

for an undivided seven hundred and fifty (750) feet of

said premises, bearing date the 5th day of May, 1900.

That at thp time of said distribution as aforesaid, to

wit, on the 13th day of September, 1900, and prior and

subsequent thereto, the said Carr Realty Company had

full notice and knowledge of the true state of the title

of Socrates Quicksilver ^line, and particularly of the

true title of said estate therein, and, by virtue of said

deed and of said decree of distribution, said respondent,

Carr Realty Company, became, and now is, the involun-

tary trustee for such cestuis que trust, and their, and each

of tlieir, grantees and successors in interest, in place

and stead of said executrix, to the extent of an undi-

vided five hundred and fifty-five and fifteen two hundred

and twenty-sevenths (555 15-227) feet in said premises.
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XXXV.

Your orator further shows unto your Honors that

heretofore, to wit, on or about the 20th day of Septem-

ber, 1902, said respondent, Frank A. Huntington, upon

proceedings duly had and taken in the Superior Court

of the State of California, in and for the County of

Sonoma, and upon the petition of one George M. Pinney,

Jr., T\^a:s duly appointed by said court as the trustee in

plaice of said William B. Carr, deceased, under and by

virtue of the said declaration of trust, executed by said

William B. Carr, bearing date of the Bd day ofJune, 1875,

and hereinbefore set out, and said respondent Hunting-

ton was then and there directed by siaid court, as such

trustee, to execute such trust. That thereafter and on

the 27th day of October, 1902, said respondent Hunting-

ton wais discharged of his said trust without the fulfill-

ment of its objects, or any thereof. That thereafter and

on the same day, on proiceedings duly had and taken,

the respondent William H. Hum-phrey was duly ap-

pointed by said court ais trustee, in place of the said

Huntington, discharged as trustee as aforesaid. That

said Humphrey accepted such trust, and ever since the

day last aforesaid, and now is, the duly appointed and

acting trustee, in place of said Huntington, under the

said declaraton of trust. That since the day last afore-

siaid there has been, and now is, vested in said respon^

dent William H. Humphrey, as trustee, the legal title

to an undivided one thousand two hundred and seven
and twenty thousand one hundred and twenty-seveq
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twenty-two thousand seven-hundredths (1207-20,127/

22,700) feet of said premises.

XXXVI.

Your orator further shows unto your Honors that said

J. B. Epperson (sometimes called Jessey B. Epperson)

died intestate ui>on the 15th day of October, 1881, in the

county of Lake, State of California. That at the time of

his death, said Epperson was a ra-inor. That said James

M. Epperson was his father- That said James M. Epper-

son, as the surviving father of said J. B. Epperson, was

entitled to administer upon said estate. That subse-

quently >said James M. Epperson filed a written request

in the Superior Court of the State of California, in and

for the county of Lake, that administration of said

estate be granted to one George M. Pinney, a competent

person. That thereafter and on the day of Novem-

ber, 1902, said George M. Pinney filed in the said

Superior Court his petition praying to be appointed ad-

ministrator of the estate of said J. B. Epperson, de-

ceased, and that thereafter such proceedings were duly

taken and had as that an order was dulv made bv s'aid

Superior Court granting his petition and appointing hhn.

administrator of the said estate. That subsequently

said George M. Pinney duly qualified as such adminis-

trator, and thereafter and upon the Sth day of Decem-

ber, li902, there was duly issued to him, over the seal of

said Superior Court and the signature of the clerk

thereof, letters of administration upon the estate of

said J. B. Epperson, deceased, and that upon the issu-



vs. Carr Realty Company. 53

ance of said letters said George M. Pinnej became, and

wia'S, and now is, ttie duly appointed, qualified and aet-

ino: administrator of said estate.

XXXVII.

Your orator further shows unto your Honors that said

George M. Parker died intestate on the 29th day of May,

1894, in the county of Sacramento, State of California.

That at the tim^ of his death, Martha A. Parker was,

and for a long time prior thereto had been, his wife.

That vsu'bsequently and upon the 29th day of October,

1894, said ^Martha A. Parker filed in the Superior Court

of the State of Califonia, in and for the county of Sacra^

mento, her petition praying to be appointed administra-

trix of the estate of her said deceased husband, and that

thereafter such proceedngs were duly taken and had as

that an order was duly made by said Superior Court

granting her petition and appointing her administratrix

of the said estate. That subsequently said Matha A.

Parker duly qualified as such administratrix, and upon

the 9th day of November, 1894, there w^as duly issued to

her, over the seal of said Superior Court and the signa-

ture of the clerk thereof, letters of administration upon

the estate of said Geoge M. Parker, deceased, and that

upon the issuance of said letters said Martha A. Parker

became, and was, and now is, the duly appointed, quali-

fied and acting administratrix of said estate.
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XXXVIII.

Your orator further shows unto your Honors that said

William T. Lane died intestate upon the 10th day of

January, 18%, in the county of San Luis Obispo, State

of California. That at the time of his death, one Kate

Scott was his daughter. That subsequently and upon

the day of January, 1903, said Kate Scott filed in

the Superior Court of the State of California, in and foi*

the county of San Luis Obispo, her pettiton praying to

be appointed administratrix of the estate of her said de

ceased father, and that thereafter such proceedings

were duly taken and had as that an order was duly made

by said Superior Court granting her petition and ap-

pointing her adminstratrix of said estate. That subse-

quently said Kate S<?ott duly qualified as such adminis-

tratrix, and thereafter and upon the 4th day of Febru-

ary, 1903, there was duly issued to her, over the seal

of said Superior Court and the signature of the clerk

thereof letters of administration upon the estate of said

William T. Lane, deceased, and that upon the issuance

of said letters said Kate Scott becam-e, and was, and

now is the duly appointed, qualified and acting admin-

tratrix of said estate.

XXXIX.

Your orator further shows unto your Honors that s^ald

Katherine Lane (sometimes called Catlierine S. Lane)

died intestate upon the 10th day of November, 1902, in

the county of San Luis Obispo, State of California.. That

at the time of her death one Kate Scott was her
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daughter. That subsequently and upon the day of

January, 1903, said Kate Scott filed ini the Superior

Court of the State of California, in and for the county of

San Luis Obispo, her petition praying to be appointed

administratrix of the estate of her said deceased mother,

and that thereafter such proceedings were duly taken

and had as that an order was duly made by the said

Superior Court granting her petition and appointing her

administratrix of said estate. That subsequently said

Kate Scott duly qualified as such administratrix, and

that thereafter and on the fourth day of February, 1903,

there was duly issued to her, over the seal of said

Superior Court and the signature of the clerk thereof,

letters of administration upon the estate of said Cath-

erine S. Lane, deceased, and that upon the issuance of

said letters said Kate Scott became, and was, and now

is, the duly appointed, qualified and acting administra-

trix of said estate.

XL.

Your orator further shows unto your Honors that

William Hale died intestate during tJie year 1886, at the

City and County of San Francisco, State of California.

That subsequently and oni the ITth day of June, 1901,

one A. B. Caldwell filed in the Superior Court of the

State of California, in and for the City and County of

San Francisco, his petition praying to be appointed ad-

ministrator of the estate of said deceased, and there-

after such proceedings were duly taken and had as that

an order was duly made by said Superior Court granting
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his petititon and appointing him* administrator of said

e-state. That •subsequently said A. B. Caldwell duly

qualified as such administrator, and thereafter and upon

the 17th day of June, 19*01, there was duly issued to

him, over the seal of said Superior Court and the signa-

ture of the clerk thereof, letters of administration upon

the estate of said William Hale, deceased, and that

upon issuance of said letters said A. B. Caldwell became,

and was, and now is, the duly appointed, qualified andi

acting administrator of said estate.

XLI.

Your orator further shows unto your Honors that said

respondents, Frank A. Huntington, W. H. Jordan, T.

W. Nowlin, J. H. Miller, W. H. Troop and the Car>

Realty Company, did heretofore, to wit, on the 23d day

of January 1903, comm^emce a suit in the Superior Court

of the State of California, in and for the county of

Sonoma, against your orator and others, to quiet title

to said Socrates Quicksilver Mine, then and there claim-

ing, without any right whatsoever, except in the next

succeeding paragraph hereof set out, and not otherwise,

to be the owners in fee of the whole of said Socrates

Quicksilver Mine, and to own and hold the same undi-

videdly and as tenants in common thereof.

That thereafter and on, to wit, the 31st day of Janu-

ary, 1903, said suit was, on the petition of your orator

and said George M. Pinney, Jr., duly removed to this

Honorable Court, and said -suit is now pendinig therein.



vs, Carr Realty Company, 57

XLII.

Your orator further shows unto your Honors that it is

informed anid believes, and therefore avers, that at the

tim<e of the eommenicemenlt of siaid suit lastly hereinbe^

fore aforesaid, and now, the title to said Socrates Quick-

silver Mine, in truth and in fact, stood and was as fol-

lows, to wit

W. H. Troop, an undivided . . 200 feet

T. W. Nowlin, an undivided . 100 im/227 feet

Carr Realty Company, in-

dividually, an undivded. . . 194 212/227 feet

as trustee aforesaid, an un-

divided 555 15/227 feet

W. H. Jordan, individually,

an undivided 53 129/227 feet

as trustee aforesaid, an un-

divided 688 2,373/22,700 feet

W. H. Humphrey , as trustee

aforesaid, an undivided. . 1,207 20,700/22.700 feet

Making an aggregate of .... 3,000 feet

XLIII.

Your orator further shows to your Honors that it

hereby disilaims any interest or estate in so much of the

trust property held by said respondent W. H. Humphrey
as trustee aforesaid, or to which the legal title of the

same may be vested in said Humphrey, as such trustee,

as the trustee for said John A. Robinson, or in Jo'hu

Lloyd, as assignee of the estate of John A. Robinson,



58 Socrates QvicTcsilver Mines

an insolvent debtor, and also as trustee for N. P. Oliip-

n3<an, as the successor in interest of N- P. Chipman, A.

A. Hosmer, C. D. Gilmore and J. F. Stock.

VLIV.

Your orator further shows unto your Honors that the

matter in dispute in this suit and for which said suit is

brought, exceeds the sum of two thousand (f2,000.00)

dollars, exclusive of casts, to wit, more than two hun-

dred and fiftv thousand ($250,000.00) dollars. That the

value of the estate of vour orator in and to the pro]>

erty described in said complaint is of the value of more

than two hundred and fifty thousand ($250,000.00) dol-

lars.

All which actings, doings and pretenses of said respon-

dents, and each of them, are contrary to equity and good

coniscience, and tend to the manifest wrong, injury and

oppression of your orator in the premises.

In consideration whereof, and forasmuch as your ora-

tor is remediless in the premises at and by the strict

rules of the common law, and can onlv have relief in a

Court of Equity, where matters of this nature are prop-

erly cognizable and relievable,

To the end, therefore, that the said respondents may,

if they can show why your orator should not have the

relief hereby prayed, hereby waiving an answer under

oath to this bill, and to the matters and things, or any

thereof, therein) stated and charged, your orator now
prays

:
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That it may be declared that the siaid lands, to wit,

said Socrates Quicksilver Mine, is charged with a trnst

in favor of and ought to be held for the use and benefit

of your orator, said Socrates Quicksilver Mines, a cor-

poration, and that the said respondents, or so niiany and

such of them as sihall appear to have the legal title to

said lands, may be decreed to conivey siaid legal title, free

of all emcumbrances done or suffered by them, or any of

them, unto the complainiant in its said capacity, to hold

to complainant, and its successors and assigns, upon the

trusts aforesiaid.

And your orator further prays that a receiver may be

appointed accordinig to the course and practice of this

court, with the usiual powers of receivers in like cases,

during the pendency of this suit.

That it may please your Honors to grant to your ora-

tor the m^ost graicious writ of supoeiiia of the United

States of America, to be directed to the said Carr Realty

Company, a corporation, Frank A. Huntington, William

H. Jordan, Thomias W. Nowlin, John H. Miller, William

H. Troop, William H. Humphrey, as trustee for Otto

Walther, Oharles Bell, William S. Bell, George M. Pin-

ney, N. P. Ohipman, A. A. Hosmer, Charles D. Gilmore,

J. F. Stock and John A. Robinson, of, in and to three-

fourths undivided part of the Socrates Quicksilver

Mine or mining claim, situate in the connty of Sonoma,

State of California,, William S. Bell, Charles Bell,

Martha A. Parker, as administratrix of the estate of

George M. Parker, deceased, Kate Scott, as administra-

trix of the estate of William Lane, deceased, Kate Scott,
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as 'admimstra,trix of the estate of Catherine S. Lane,

deceased, George ]\I. Pinney, as administrator of the

estate of Jessey B, Epperson, deceased, A. B. Caldwell,

as adminstrator of the estate of William Hale, deceased,

thereby conimanding them, and eacih of them, at a cer-

tain day, and under a certain pain therein to be speci-

fied, personally to appear before your Honors in. this

Honoraible Court, and then and there to answer all and

singular the premises, and to stand to, perform and

aibide such order and decree thereon, as to your Honors

shall vseem m^et, and that your orator may have such

other and further relief as to this Honorable Court may

seem meet, and which equity may require, and for costs

of suit.

SOCRATES QUICKSILVER MINES,

[Corporate Seal] By GEO. M. PINNEY,

President.

A. H. RICKETTS,

Solicitor for Complainant.

United States of America,

Northern District of California,

Citv and Countv of San Framcisco.

ySS.

George M. Pinney, being first duly sworn according to

law, on his oath doth depose and say:

That he is an officer of the corporation complainant

in the above-entitled action, to wit, the president

thereof; that he has heard the foregoing bill read, and

knows the contents thereof; that the same is true of his

own knowledge, except as to the matters therein stated



vs. Carr Realty Company. 61

on his information! or belief, and as to those matters, that

he believes it to be true.

GEO. M. PINNEY.

Subscribed and sworn to before me this Tth day of

February, 1903.

[Seal] J. L. JACOBI.

Notary Publii: in and for the City and County of San

Francisco, State of California.

Exhibit "A."

Know all men by these presents, that we, the under-

signed, have this twenty-first day of September, A. D.

one thousand eight hundred and sixty-seven, relocated this

lode or lead heretofore known as the Empire or Pioneer,

now as the Socrates, and situated in the northeastern

part of Sonoma County, State of California, said lode or

lead having been worked and abandoned by the former

parties, and we do hereby claim the amount of two hun-

dred feet (200), each running in a southerly direction

vrith all dips, spurs and angles and one hundred feet on

each side of said lode or lead for mining purposes, and do

intend prosecuting work upon said lead or lode in accord-

ance with the mining lavrs of the district.

Dated, September 21st, 1867, and signed

—

WM. S. BELL. BEDFOKD MANNING,
CHAS. BELL. HENRY H. DAVIS.
F. X. BANKS. P. K. EPPISON.
G. M. PARKER, WM. T. LANE.
JOHN ROCK. JAMES H. LANE.
JOHN D. ELWANGER. MRS. KATHRINE LANE,
J. M. EPPISON, MISS ALICE LANE.
J. B. EPPISON,
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NOTE : The following endorsement appears on back

of foregoing instrument:

Recorded in District, two o'clock & ten minutes. So-

noma County, Oct. 13tli, 1867.

WM. S. BELL,

District Recorder.

Filed for record in office at request Dr. Charles Bell,

Oct. 24, 1867, at 9 o'c, A. M. and Recorded in Liber A of

Promiscuous Records, Sonoma Co.

MURRAY WHALLON,
Recorder.

By W. H. Bond,

Dep.

State of California,
^
l-ss.

County of Sonoma.
J

I, F. G. Xagle, county recorder in and for said County-

and State, hereby certify that the aboye and foregoing, as

hereunto annexed, is a full, true and correct copy of an

Instrument of Recoi-d in my offi.ce, as the same appears

recorded in Liber "A," of Promiscuous Records, pages

LSI and 132, of Sonoma County Records, and that thf»

copy has been compared by me with tlie original, and is

a correct tran*script therefrom and of the whole of said

original. i

Witness my hand and official seal, this 31st day of

January, A. D. 1903.

[Seal] F. G. NAGLE,

County Recorder, in and for Sonoma C-ounty, State of

California.
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Exhibit "B."

General Land Office, No. 1008.

Mineral Certificate, No. 26.

The United States of America, to All to Whom These

Presents Shall Come, Greeting:

Whereas, in pursuance of the act of Congress approved

July twenty-sixth, eighteen hundred and sixty-six, en-

titled "An act grant'!ng the right of way to ditch and

canal owners over the public lands and for other pur-

poses^, the act amendatory thereof," approved July ninth,

eighteen hundred and seventy, and the acts apr)rove<l

May tenth, eighteen hundred and seventy-two, entitled

"An act to promote the development of the mining r<^-

sources of the United States," there have been deposited

in the general land office of the United States the i)lar

and field-notes of survey of the claim of W. S. Bell,

Charles ^lyrtetus, Cbaries Bell, T. H. Washington, J. :M.

Epperson, John W. Rock, Jolm D. Ellwanger, If. ]M. Ga?'-

ratt, Jos(^'ph C. Coleman, Philip Douglas, Wm. D. Crow,

G. W. Greeley, Sam.uel S. Boon, Christopher Myrtetus,

ijnd B. \V. Lyons upon tlie Socrates (Juicksilver Mine, ac-

companied by tlie certificate of the Ivegister of the laud

office at San Francisco, in the State of California, whereby

it appears that in pursuance of said acts of Congres-^

W. S. Bell, Charles MyrtetuH, Charles Bell, T. H. \A\asih-

ington, J. M. Epperson, John W. Ro.ck, John D. Ell-

wanger, R. M. Garratt, Joseph C. Coleman, Philip Doug-

las, Wm. D. Crow, G. W. Greeley, Samuel S. Boon, Chris-

topher Myrtetus and B. W. Lyons did on. the 25th day of

February, 1874, enter and pay for said mining claim or
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premises, being Mineral Entry No. 26, in the series of

said office designated by the surveyor general as lot No.

37, embracing a portion of township eleven (11) north,

range eight (8) west, and lot 47, embracing a portion of

township ten (10) north, of range eight (8) west, Mount

Diablo meridian, in the Cinnabar Mining District, in the

counties of Lake and Sonoma and State of California, in

the District of lands subject to sale at San Francisco, em

bracing sixty-six (66) acres and seventy-hundredths

(70/100) of an acre of land, more or less, and according

to the returns on tile in the general land office, bounded

and described and platted as follows, with magnetic varia-

tion at seventeen (17) degrees east, to wit: Beginning at

a stake marked No. 0; thence north fifty-seven (57) de-

grees thirty (30) minutes east two (2) chains and twenty

(20) links to the center of toll-road from Calistoga to the

Geysers, seven (7) chains and fifty-seven (57) links to

stake in rock mound marked '^M. C. No. 2''
; thence north

thirty-two (32) degrees thirty (30) minutes west seve-i

(7) chains to center of toll-road twelve chains to stake

in stone mound marked ''M. C. No. 3''
; thence north fifty-

five (55) degrees west five (5) chains to road twenty (20)

chains to bottom of ravine thirty-six (36) chains and

forty-nine (49) linlcs to stake in stone mound "M. C. No.

4'' on high hill; thence south thirty-four (34) degrees

west seven (7) chains and fifty-seven (57) links to ju-

niper tree seven (7) inches in diameter in rock mound

marked "B. & E. No. 5" fifteen (15) chains and fourteen

(14) links to stake in stone mound "M. C. No 6"; thence

south fifty-seven (57) degrees eleven (11) minutes east

thirty (30) chains and forty-three (43) links to stake in

earth mound marked "M. C. No. 7" ; thence south thirty-
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two (32) degrees thirty (30) minutes east twelve (12)

chains to a stake in rock mound marked ^^M. C. No. 8'^:

thence north fifty-seven (57) degrees thirty (30) minutes

east; thence seven (7) chains and fifty-seven (57) links to

the place of beginning, containing sixty-six (GG) acres and

seventy-hundredths (70/100) of an acre of land, more or

less, to wit: Lot No. 37 containing forty-eight (48) acres

and fifty-three hundredth's (53/100) of an acre of lai-d

cind lot No. 47, containing eighteen (18) acres and

seventeen-hundredths (17/100) of an acre of land as

represented by yellow shading in the foUov^ing plat.

That portion of the lode hereby conveyed being des-

cribed as follows, to wit

:

Begining at a stake marked No. 0, hereinbefore des-

cribed; thence north thirty-two (32) degrees thirty (30)

minutes west three (3) chains and fifty (50) links to stake

marked No. 1 on township line from which the southeast

corner of township eleven (11) north of range eight (S)

west. Mount Diablo meridian bears east at the distance

of three hundred and eleA^en chains and ninety-five (95)

links and a pine tree two (2) feet in diameter marked

"R. C. No. 5-' bears isouth seventy-five (75) degrees east

at the distance of two (2) chains and thirty-five (35)

links (12) twelve chains to pine tree eighteen (18) inches

in diameter on center and summit of ledge blazed in

direction of line; thence north fifty-six (56) degrees west

three (3) cliains to mouth of shaft seventeen (17) chain-

to spring thirty-three (33) chains and forty-five (45)

links to juniper tree hereinbefore desicribed in rock mound
marked "B. & E. No. 5," and embracing three thousand

(3,000) linear feet of the said Socrates Quicksilver Mine.
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Now know ye, that the United States of America, in

consideration] of the premises and in conformity with

said acts of Con.2:r(\«^, liave 2:iven and p:rant(>d and by these

presents do f!:ive and j2:rant unto the said W. S. Bell,

diaries Myrt( tus, diaries Bell, T. H. Washin<»:ton, J. M.

Eppei-son, John W. Bock, John D. Ellwan<»;er, B. M. Gar-

ratt, Joseph C. Coleman, Philip Doujjlass, Wm. D. Crow,

Ci. W. Greeley, Bamuel S. Boone, Christopher ^^yrtetns

and C. B. Lyons, and to their heirs and assi;j:ns, the said

mininjij premises hereinbefore described as lot Xo.37, em-

bracing a portion of township eleven (11) north, of rangi-

eight (8) west, and lot No. 47, (Miihracing a portion of

township ten (10) north, of range eight (8) west, Blount

Diablo meridian, with the exclusive right of possession

and enjoyment of all the land included within the ex-

terior lines of said survey not herein expressly excepted

from these presents and of three thousand (3,000) linear

feet of the said Socrates Quicksilven* Mine, vein, ledge or

deposit for the length hereinbefore described throughout

its entire depth, although it may enter the land adjoining

and also of all other veins, UKles, ledges or deposits

throughout their entire depth, the tops or apexes of whirh

lie inside the exterior boundary line of said sun'ey at the

surface extended downward vertically, although such

veins, lodes, ledges or deposits in their do\^^lward course

may so far depart from a perpendicular as to extend out

side the vertical lines of said survey provided that th(

right of possession hereby granted to siich outside part^

of said veins, lodes, ledges or deposits shall be confine-l

to such poi-tions thereof as lie between vertical planes

drawn downward through the end lines of said survev
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at the isurface so continued iu their own direction that

such vertical planes will intersect such exterior parts of

said veins, lodes, ledges or deposits ; and provided further

that nothing in this conveyance shall authorize the

grantees herein, their heirs or assigns, to enter upon the

surface of a mining claim owned or possessed by another,

to have and to hold the mining j)reniises, together with

all the rights, privileges, immunities and appurteuance.s

of whatsoever nature thereunto belonging unto the said

W. S. Bell, Charles Myrtetus, Charles Bell, T. H. Wash-

ington, J. M. Epperson, John W. Hock, John D. Ellwan-

ger, R. M. Carratt, Joseph C. Coleman, Philip Doughiss,

Wm. D. Crow, G. W. Greeley, Samuel 8. Boone, Chris-

topher Myrtetus and B. W. Lyons, and to their heirs and

assigns forever, subject nevertheless to the folloAving con-

ditions and stipulations: First, that the grant hereby

made is restricted to the land hereinbefore described hs

lot Xo. o7 and lot -IT, witli three thousand (3,000) linear

feet of the Socrates Quicksilver Mine vein, lode, ledge or

deposit for the length aforesaid throughout its entire

depth as aforesaid, together with all other vein's, lodes,

ledger or deposits throughout their entire depths as

aforesaid, tlie tops or apexes of which lie inside the ex-

terior lines of said survey, as against all perr^ons claiming

under locations made upon such other veins, lodes, ledges

ov deposits subse<iuent to May 10, 1872, but subject io

tlie right of other parties to follow any vein or lode witli

it- dips, angles and variations legally held under a lo-

cation made prior to such date.

Second, that the premises hereby conveyed with th'-

exception of the surface may be entered by the proprietor
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of any other vein, lode, ledge or deposit the tops or apex

of which lies outside of the exterior limits of said survey,

hhcHild the same in its dovrnward course, be found t.)

penetrate, intersect, extend into or underlie the premises

hereby granted for the pur|X)se of extracting and remov-

ing tln^ ore from each other vein, lode, ledge or deposit.

Third, tliat the premises hereby ,conveyed shall be hf^id

subject to any vested and accrued water rights for min-

ing, agricultural, manufacturing or other purposes and

rights to ditches and reservoirs used in connection v/ith

such water rights as may be recognized and acknowledges

i

by the local laws, customs, and decisions of Courts.

Fourth, that in tlie absence of the necessary legislation

by (Nmgress, the legislature of California may provide

rules for working the mining claim or premises hereby

granted, involving easements, drainage and other nece^>-

sary means to its complete development.

In testimony whereof, 1, Ulysses S, Orant, President

of the United States of America, have caused these pres-

ents to be made patent and the seal of the general land

office to be hereunto affied.

Given under my hand at the city of Washington, tlu-

thirteenth day of August, in the yc^ar of our Lord oue

thousand eight hundred and seventy-four and of the In-

dependence of the United States the ninety-ninth.

[Seal] By the President

U. S. GRANT.
By S. D. WILLIAAFSON, Secretary.

Recorded vol. 11, pages 425 to 431.

L. K. LIPPENCOTT,

Recorder of the General Land Office.
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Eecorded at the request of O. Walther, Oct. 14th, A.

D. 1874, at 46 min. past 10 o'c. A. M.

BEN. S. WOOD,
County Recorder.

By W. T. Johnson,

Deputy Recorder.

> ss.

State of California,

County of Sonoma.

I, F. L. Wright, .county recorder in and for said

county and Stat^, hereby certify that the aboye and

foregoing, as hereunto annexed, is a full, true and

correct copy of an instrument of record in my ofiice, as

the same appears recorded in Liber A. of land Patent;i,

page 753, of Sonoma County Records, and that the copy

has been compared by me with the original, and is a cor-

rect transcript therefrom and of the whole of said orig-

inal.

Witness my hand and official seal this 18 day of Sept.,

A. D. 1901.

[Seal] F. L. WRIGHT,

County Recorder.

By ,

Deputy Recorder in and for Sonoma County, State of

California.

[Endorsed] : Filed February 7, 1903, Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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Subpoena Ad Respondendum.

UNITED STATES OF A.MP^RICA.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of Californa.

IN EQUITY.

The President of the United States of America, Greet-

ing, to Oarr Realty f'oin.pany, a corporaticm, Frank

A. Iluntinj^ton, William IT. Jordan, ThomasW.Now-

lin, John H. Miller, William H. Troop, William IL

Hum*plirey, as Trustee for Otto Walther, Charles

Bell, WMlliam S. Bell, George M. Pinney, N. P. C%1p-

raian, A. A. Hosmer, Gharles I). Gilmore, J. F. Stork

and John A. Robinson, of, in and to three-fourths

undivided part of the Socrates (Quicksilver Mine or

mining claim situate in tlie county of Sonoma, State

of Oalifornia, William S. Bell, Charles Bell, Martha

A. Parker, as administratrix of the estate of George

M. Parker, deceased, Kate Sicott, as adnnnistratrix

of the estate of William T. Lane, deceased, Kat6

Scott, as administratrix of the estate of Catherin^^

S. Lane, deceased, George .AT. Pinney, as administra>

tor of the estate of Jessey B. Eppi^nsou, deceased,

A. B. Oaldwell, as a/dministrator of the estate of

William Hale, deceased.

You are hereby commanded, that you be and appear

in said Circuit Court of the United States aforesaid, at

the courtroom in Sixu Francisco, on the sixth day of
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April, A. B. 1903, to ansiwer a bill of complaint ex-

hibited against you in said Court by Socrates Quicksilver

Mines, a corporation organized and existing under and

its principal place of business at the town of Eeno, in the

by virtue of the laws of the State of Nevada, and having

its principal place of business at the town of Eeno, in the

county of Washoe, in the Staite of Nevada, and to do and

receive what the said Court shall have considered in that

behalf. And this you are not to omat, under the penalty

of five thousand dollars.

Witness, the Honorable MELVILLE, W. FULLER.

Chief Justice of the United States, this 7th day of

February, in the year of our Lord one thousand nine

hundred and three and of our independence the 127th.

[Seal] SOUTHARD HOFFMAN,
Clerk.

I

By W. B. Beaizley,

Deputy Clerk.

Memoradum Pursuant to Rule 12, Rules of Practice for

the Courts of Equity of the United States.

You are hereby required to enter your appearance in

the above suit, on or before the first Monda,y of April

next, at the clerk's office of said court, pursuant to said

bill, otherwise the said bill will be taken pro confesso.

SOUTHARD HOFFMAN,
Clerk.

W. B. Beaizley,

' Deputy Clerk.

[Endorsed]:
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United States of America,
^

Northern District of C<al.
J

I hereby certify and return that I served the annexed

writ on the therein-named, A. B. Caldwell, admini.stra-

tor of the estate of William Hale, decea.sed, by handing

to and leayiuji' a true and correct copy thereof with him

personally at San Francisco in said District on the 18th

day of Feb., A. D. 1903.

JOHN H. SHINE,

United States Marshal.

By K. De Lan-cie,

Office Deputy.

United States Mai-slial's Office,

Northern District of California.

I hereby certify and return that I received the within

writ on the 28th day of Feby., 1903, and i>ersonally

serv^ed the same on the 28tli day of Feby., 1903, on

^fartha A. Parker, as administratrix of the estate of

Georg^e ^I. Parker, deceased, by delivering: to and leavinjr

with said ^fartha A. Parker as said administratrix, said

defendant named therein, at tlu- City and County of

Sacramento, in said District, an attested copy thereof.

San Francisco, March 2d, 1903.

elOHN H. SHINE,

United States ^Fai'shal.

By William P. Gamble.

Office Deputy.

Filed April 23d, 1903. Southard Hoffman, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of State of California.

m EQUITY.

SOCRATES QUICKSILVER MINES,
\

(a Corporation),

Oomplainant,

vs. • \ ^^- 13.353.

CARR REALTY COMPANY (a Cor-

jK)ratioii), et al.,

Defendiauts.

Answer of Martha A. Parker, Administratix of the Estate of

George M. Parker, Deceased,

This defendant, ^lartha A. Parker, administratrix of

the estate of Georoje ^f. Parker deceaised, now and at all

the times hereafter saring to herself and all m*auner of

benefit of exception or otherwise that can or may be

had or taken to the miany errors, uncertainties and im-

perfections in the said bill contained, for answer there-

to, or to so much thereof as this defendant is advised is

material or necessary for it to make answer to, answer-

ino' says:

1.

That Geo. M. Parker died intestate at the city of Sac-

ramento, State of California, on, to wit. May 29t.h, 1894;

That thereafter this defendant, was by an order, m*ade

on, to wit, Nov. 9th, 1894, by the Superior Court of said

county of Sacramento, wherein said Geo. M. Parker was
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a resident at the time of his death, and wherein he left

estate, this defendant was appointed the administratrix

of his said estate, and letters of administration thereon

were duly and regularly issued to her out of said court

as such administratrix, which have never been annulled

or revoked, and that the said defen<lant is now the duly,

regularly appointed and acting administratrix of the

estate of said Geo. M. Parker, deceased.

2.

Defendant avers, that Geo. M. Parker was at the time

of his death, a resident and the owner of property in Sac-

ramento Oounity, California, and that he died in said

county on . That after his death, on, to wit,

November 9th, 1894, an order of the Superior Court of

Sacramento County, California, was duly and regularly

entered and made, appointing- this defendant the admin-

istratrix of the estate of said Geo. M. Parker, deceased,

and directing that letters of administration thereon be

issued to her; that she did on, to wit, November 9th,

1894, qualify as suich administratrix, and letters of ad-

ministration on the estate of said Geo. M. Parker, were

on said day issued to her as su(^h administratrix, out of

said court, and she thereupon entered upon the dis-

charge of her duties as such, and that said letters have

never been recalled, set aside or revoked, and tliat she

is now the duly and regularly appointed, qualified and

acting adtninistratrix of the estate of said Geo. M.

Parker, deceased.
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3.

Defendant avers that on, to wit, September 21, 1867,

W. S. Bell, Ch-as. Bell, Y. X. Banks, J. W. Kock, J. D.

Elwanger; J. M. Epperson, Bedford Manning, W. W.

Davis, under the style of H. H. Davis, P. K. Ei>person,

W. T. Lane, J. H. Lane, Katherine Lane, Alice Lane and

J. B. Epperson, having- discovered a m.ineral bearing

lo«de, situated in Sonoma and Lake Counties, in the Slate

of California, which was upon unoccupied, public, un-

claimed mineral lands of the Ignited States, entered

tlierein and thereon, and located and claimed the same

as a quicksilver mine under the name of the "Socrates

Quicksilver Mine/' That they were all and each of

them at the time citizens of the United States of Amer-

ica; that they erected stakes and monuments defining

the boundaries of said claim so the same was distinctly

marked on the ground and could be readily traced; that

they posted on said premises a notice of location clajm-

ing said premises as a quicksilver mine, and that said no-

tice contained a description of said premises located,

^^ith referen<^es to permanent objects, and contained the

date of the location and the names of the locators; that

they caused a true copy of said notice to be recorded

in the records of Cinnabar Mining District, wherein said

claim was situated, on, to wit, Oct. 13th, 1867, and also

in the office of the countv recorder of Sonoma Countv,

Oala., on, to wit, Oct. 24, 1867, at page 131 of Book A, of

Promiscuous Records, which said notice is set forth as

Exhibit "A " in the bill of complaint herein, and is here-

b}' referred to and made a part hereof.
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4.

That at the time of said location said land and i)renj-

ises were mineral lands of the United States, and er.-

tirely vacant and unoccupied, and were not owned or

field or claimed by any person in any w4se, and while the

same was so vacant and unoccupied and unclaimed on

to wit, September 21, 18(>7, said Geo. >[. Parker and ns-

sociates and colocators took possession of the sam^- and

occupied the sam^ as a mininj^ claim, and they continu-

ally held, occupied, possessed the same, an.l imy»roved

the same in accordance witli the rules and customs of

miners of the mining distnct embracing the shuks niul

the laws of the United States prescribing the mode of

acquiring and holding the possession of miniiig clai-ns,

and expended in actual labor and improvements thereon

more than one thousand dollars, and held an exclusive

possession of tlie sam.e and the whole thereof again? r the

entire world except the United States, claiming to h;ive

the exclusive right to tlie possession thereof, and tliat

said possession was uninterrupted and undisputed, and

the said (>. 31. Parker and his colocators were by virtue

of the provisions of the act of Congress of the Ui>'ted

States, entitled "An act to grant the right of wiy to

ditch and canal owners over the public lands an.l for

otl\er pur]>oses," approved July 26, 18(>r>, a^\d the arts

amendatory thereof and supplementary thereto. eTiti-

tled to hold, occui)y and possess the same as against 1 '.le

whole world, and at any time to apply to the United

States for a patent thereto.
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5.

That said G. M. Parker and his associates and colo-

cators continued to hold and occupy said premises and

improve the same in the manner above stated until Feb-

ruary 2d, 1869, at which time said Parker and his colo-

cators were entitled to apply to the United States for a

I)ateut thereto, except that one of said locators, J. M.

Epperson, had on, to wit, Jany. 15, 1869, conveyed his in-

terest in said i^remises to one Wm. Troop.

6.

That the interest of each locator acquired by virtue of

said location was the undivided 200 feet in the whole.

7.

That on, to Avit, February 2d, 1869, defendants coloca-

tors and co-owners each well know and had full knowl-

edge and notice of the estate and title of the said Geo.

M. Parker in and to s'aid premises, and that the said

Parker was then and there the owmer of the undivided

200 feet in and to said Socrates Quicksilver Mine, yet,

nevertheless the said Geo. M. Parker^s colocators and co-

owners, W. S. Bell, Ohas. Bell, J. W. Rock, J. L. El-

wan c^er, J. M. Epperson, did connive, collude and con-

spire with certain other persons, to wit, R. M. Garrett,

J. C. Colemaji, J. N. Barry, P. Dou^c^ias, W. D. Crow, G.

W. Greele\', S. S. Boone, B. W. Lyons, and Christopher

Myrtetus, T. H. Waishington, Otto Walthers, J. A. Rob-

inson, the latter being* an attorney at law, to procure a

patent for said premises from the Government of the

United States for said premises, and the whole thereof
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TV'lherein and whereby said W. S. Bell, Chas. Bell, C Myr-

tetiis, T. FT. Wasliin^on, J. M. Epperson, J. W. Rock, K.

M. Gan'ett, J. O. Coleman, I*. Doui^las, W. I>. Crow, (J.

\V. Greeley, 8. S. Boone, Christopher Myrtetus and B. \\'.

Lyons should be nam.ed as the owmn's of, and in the pos-

session of, and entitled to the possesion of, and entithnl

to a patent from the Government of the United States

therefor, and that they should be named as the <n'<'intees

of said premises in said patent, notwithstandinj^: the fact

that said f^'has. ^Fyrtetns, Christopher ;Myrtetns, T. If.

Washino'ton, R. M. Garrett, J. C. Coleman, Phil. Don^-

las, W. D. Crowe, G. W. Greeley, S. S. Boone, B. W. Lyons

and J. M. Epperson.had no rio'ht, title nor interest in

or to any portion of said premises, and that this defend-

ant's intestate, (L M. Tarker, \Y. S. Bell, (^las. Bell, Wm-

Troo]), F. X. Banks, J. W. lU)ck, J. I>. Elwanic(^r, Bedford

Manninti, W. AA'. Davis, I*. K. Ei)person, Wm. Lane, J.

11. Lane, Katherine Lane, Alice Lane and J. B. E]>per-

son were then and theiv the sole and lei»al owners of said

Socrates (^nicksilvcM- Min(^s and the whole ther(M)f, which

the said W. S. Bell and his confederates then and thens

and knew, and for a lonj:: time prior thereto had known.

8.

That said W. S. Bell, Chas. Bell, J. M Epperson, J. W.

Rock, J. D. Elwano-er, Otto Walther, and J. A. Robinson,

intendinjv and contri^inji' to cheat and defrand said own-

ers, G. ]\r. Barker, 1\ X. Banks, B. :Mannino, W. W. Da-

vis, P. K. Epperson, \V. T. I^ane, J. H. Lane, Katherine

Lane, Alice Lane and J. B. Epper^x>n, of their and each
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of their interest in and to said premises, and intending

and attempting- to wrongfully, secretly and fraudulently

to acquire the title to the whole of said premises from

the United States, and to prevent the issuance of patent

to the true owners, to wit, the ten persons last above

named, did on or about February 2, 1869, apply to the

United States land office in the San Francisco Land Dis-

trict of the State of California, that being the District in

which said premises are situated, for a patent therefor

in their own names; and that in making said applica-

tion for patent they then and there fraudulently, falsely,

unlawfully and with intent to defraud said true owners

of their interest in said premises, presented alleged

proofs, which were false and untrue, p:iii)orting to

prove, and which the officei*s of said land office did be-

lieve, proved the title of said premises to lie in said ap-

plicants for patent, viz: W. S. Bell, Chas. Bell, Chas.

Myrtetus, Christopher Myrtetus, T. W. Washington, J.

M. Epperson, J. W. Rock, J. D. Elwanger, R. M. Garrett,

J. C. Colem.an, Phil Douglas, W. D. Crow, G. W. Greeley,

S. S. Boone, B. W. Lyons, and that they were entitled to

a patent to said premises; that the officers of the Land

Department of the United States were all deceived by

said alleged proofs into believing said applicants were

entitled to a patent for said premises, and accordingly

there was issued to said applicants a patent for said

premises, describing the same as lot No. 47, in section 4,

Tp. 10 N. B. 8 W., and lot Xo. 37, in sections 32 and 33,

in Tp. 11 N.R. 8 AV., M.D.M., Gala., in Lake and Sonoma

Counties, Cala.
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9.

That the defendant/s intestate, Oeo. M. Parker, was

totally without knowled^^e of the application for and

issuance of said patent during his lifetime, and this de-

fendant as his personal representative was never aware

of the same till within less than one year last past

10.

That at the time of the application for, during all the

proceedings recpiired for the issuance of said patent,

and when the same was delivered to said appli(*ants,

ihey, and eacli of them, well knew that the said Oeo.

M. Parker, defendant's intestate, was the owner of and

entitled to the undivided 200 feet in and to said prem-

ises as patented.

11.

Defendant avers that, by reason of the fact alleged

hereinbefore, the said patentees hereinbefore named

were and became the trustees of and for said Geo. M.

Parker, defendant's intestate, in and to and for said

undivided 200 feet in and to said pi^emises, as alleged

in the bill of complaint herein, the allegations of said bill

of complaint as to the application for, presentation of

proofs and issuance of patent for said premises being

hereby adopted and made part of this answer.

12.

That the said patentees and their grantees and suc-

cessors in interest have never notified the said G. M.

Parker, defendant's intestate, nor this defendant, in

any form or capacity, that they have ever claimed or
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possessed said property, or any portion of it, adversely

to her, and she alleges that they never have occupied

or held the same adversely to her or to said G. M.

Parker.

That the said patentees and their successors in inter-

est have, ever since the issuance of said patent, held,

and now hold, the title to the undivided 200 feet of

said mine and premises in trust for the said Geo. M.

Parker, his heirs and personal representatives.

Wherefore, having fully ansvrered, this defendant

prays a decree of this court adjudging that the estate

of said Geo. M. Parker, deceased, to be the owner of

and entitled to the possession of the undivided 200 feet

in and to said Socrates Quicksilver Mine, and that the

complainant herein has not right, title, interest or es-

tate of, in or to said share; that the defendant have

such other and further relief as may seem meet and

agreeable to equity and her costs.

Administratrix of the Estate of G. M. Parker, Deceased,

CHARLES W. KITTS,

Solicitor for the Defendants.

M. A PARKER,

Administratrix of Estate of G. M Parker, Deceased.

State of California [^

Couutv of Nevada.

ss.

I
]\Iartha A. l*arker, being first duly sworn, deposes and

says tlnit slie is the administratrix of the estate of Geo.

M. Parker, deceased; that she has heard the foregoing
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answer read and know the contents thereof, and that

the same is true of my own knowledge.

Mrs. M. A. PARKER.

Subscribed and sworn to before me this 1st day of

April, A. D. 1903.

E. C. HART,

Jud<:^e of the Superior Court of

State of California,
>-ss.

County of Sacramento.

I, Wm. B.Hamilton, county clerk of the County of Sac-

ramento, and ex-ofiicio clerk of the Superior Court of the

(^ounty of Sacramento, State of California, do hereby

certify that the Honorable E. C. Hart, by whom the fore-

jxoinj? certificate was made, and whose cjenuine sijjna-

ture is subscribed thereto, was at the time of siixninu'

the same, and still is, Judae of the Superior Court of the

County of Sacramento, State of California, duly elected, /

commissioned, qualified and sworn, to whose acts as

such full faith and credit nre due.

Tn witness whereof, T have hereunto set my hand and

affixed the seal of said Court, this 1st day of April, A.

D. 1003.

r^^al] WM. B. HA^IHTOX,
County Clerk and ex-officio Clerk of said Superior Court.

[Endorsedl: Due service of a true copy of within ad-

mitted this April 3d, 1903. A. H. RICKETTS,
Solicitor for Complainant.

Filed April 4, 1903. Soutliard Hoffman, Clerk. Bv
W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ in and for the

Ninth Circuity and 'Northern District of California.

SOCRATES QUICKSILVER MINES
(a CorporatioD),

Complainant,

vs.

CARR REALTY COMPANY (a Corpor-

ation) et al.,

Defendants. /

Demurrer of John H. Miller.

The demurrer of John H. Miller to the bill of Socrates

Quicksilver Mines, complainant.

This defendant by protestation, not confessing or ac-

knowledging any or all of the matters and things in the

said complainant's bill to be true in such manner and

form as the same are therein set forth and alleged, doth

demur thereto, and for cause of demurrer showeth:

I.

That the said complainant hath not by its said bill

made such a case as entitled the said complainant to any

relief in this court touching any of the matters com-

plained of.

II.

Tliat it ai)pears upon the face of the said complain-

ant's bill that if any cause of action whatever exists by

reason of the matters and things in said bill set forth,

that sucli cause of action is founded upon a stale equity

and claim, and that the said complainant and its prede-
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cessors in interest have been guilty of laches and un-

reasonable delay in the prosecution thereof.

III.

That it appears upon the face of the complainant's

said bill that the said cause of action therein set forth,

if any sncli exists, accrued more than twenty years prior

to the tiling of the said bill, and that the same is barred

upon the principle which Court of Equity follow in ana-

logy of the statute of limitations at law.

That it appears upon the face of the complainant's

said bill, that the said pretended cause of action therein

set fort,h accrued more than five years before the tiling

of the said bill, and that the same is barred by the stat-

tute of limitations of the State of California.

V.

That it appears upon the face of complainant's said

bill that his defendant is an innocent purchaser for a

valuable consideration.

VI.

That it appears upon the face of complaiant's said

bill that the filing of the same in this court is a fraud

upon the jurisdiction of this court, and that the said

Court has not jurisdiction of the same, in this:

(1) That each and every of the grantors of the com-

plainant herein were and are citizens and residents of

the State of California, and of the same State with the

defendants and each of them:
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(2) That the said complainant on the face of said

bill appears to have been organized as a corporation of

the State of Nevada and to have acquired the title set

forth in said bill, immediately prior to the filing of said

bill and for the purpose of making and creating a party

competent to sue in this Court:

(3) That the title alleged to have been acquired by

said complainant, was conveyed to and vested in it by

its grantors and predecessors in interest for trivial and

nominal considerations, and for the sole purpose of

creating a case within the jurisdiction of this court.

VII.

That the defendant William H. Humphreys, as trus-

tee for Otto Walther, Charles Bell, William S. Bell,

George M. Pinney, N. P. Chipman, A. A. Hosmer,

Charles D. Gilmore, J. F. Stock and John A. Robinson,

and as an alleged trustee for each and every of said per-

sons, is improperly made a party to said bill, and is not

a proper party defendant to said bill, and is improperly

joined with each and every other party to the said bill,

in this:

That the decree of the Superior Court in and for the

County of Sonoma, State of California, appointing said

F. A. Huntington and said William H. Humphreys re-

spectively, trustees for the said Otto Walther, Charles

Bell, William S. Bell, George M. Pinney, N. P. Chipman,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock and John
A. Robinson, is void upon its face, for the reason that

said court had no jurisdiction of the persons named as

cestnis que trust that the said Otto Walther, A. A.
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Hosmer, Charles L). (iilinore, J. F. Stock and John A.

Uohinson were dead before the inakin^^ of said d(^Tee;

that the said William H. Carr, tlie original trustee

under said deed of trust as it appears on the face of said

bill, had reconveyed to Otto Walther and John A. Rob-

inson the interests conveyed by them to said Carr under

and by said deed of trust, twenty years prior to the mak-

ing; of said decree; and that the interest of said John A.

Robinson and N. I*. Chipman had been acquired by the

said defemlant. F. A. Huntington, before the making of

said decree.

Wherefore, and for divers other good causes of de-

murrer appearing in the said bill, this defendant doth

demur thereto, and pray the judgment of this Honorable

(^ourt whether he shall be compelled to make and fur-

ther and other answer to the said bill; and he prays to

be hence dismissed with his reasonable costs in this be-

half sustained.

CRITTENDEN THORNTON,
J^^olicitor for Defendant John TT. Miller.

CRITTENDEN THORNTON,
Of (^ounsel.

I hereby certify that in mv opinion the foreffoinir de-

murrer is well founded in point of law.

CRITTENDEN THORNTON,
Counsel for the Abc^ve-named Defendant.
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United States of America, fj

State of California, >-ss.

City and County of San Francisco.
^

John H. Miller, being duly sworn, upon his oath doth

say: That he is one of the defendants joining in said de-

murrer, and maketh this affidavit on behalf of his code-

fendants as well as himself; that the foregoing de-

murrer is not interposed for delay, and that the same is

true in point of fact.

JOHN H. MILLER.

Subscribed and sworn to before me this 29th day of

April, 1903.

[Seal] JOHN D. GISH,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Service of the within demurrer admitted

this 4th day of May, A. D. 1903.

A. H. RIOKETTS,

Sols, for Comp.

Filed May 4, 1903. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, in and for the

Ninth Circuity and Northern District of California.

SOCRATES QUIOKSILVEK MINES

(a Corporation),

Complainant,

vs.

CARR REALTY COMPANY (a Corpor-

ation) et al.,

Defendants.

Demurrer of William H. Jordan and Thomas W. Nowlin.

The joint and several demurrer of William H. Jordan

and Thomas W. Nowlin to the bill of Sooratv^s Qnick-

silver Mines, complainant:

These defendants by protestation, not confessing or

acknowledging any or all of the matters and things in

the said complainant's bill to be trne in suili manner

and form as the same are therein set forth and alleged,

doth d(Mnnr thereto, and for cause of demurrer showctli:

I.

That the said complainajir hath not by its said bill

made such a case as entitles the said complainant to

any relief in this Court touching any of the matters com-

plained of.

II.

That it appears upon the face of the said complain-

ant's bill that if any cause of action whatever exists by

reason of the matters and things in saui bill set forth,
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that Huch cause of action is founded upon a stale equity

and claim, and that the said complainant and its j»re(le-

cessors in interest have been guilty of laches and un-

reasonable delay in the prosecution thereof.

III.

That it appears upon the face of the complainant's bill

that the said cause of action therein set forth, if any

such exists, accrued m^ore than twenty years prior to the

filing of the said bill, and that the same is barred upon

the principle which Courts of Equity follow in analogy

of the statute of limitations at law.

IV.

That it appears upon the face of the complainant's

said bill that the said pretended cause of action therein

set forth atccrued more than five years before the filing

of the said bill, and that the same is barred by the stat-

ute of limitations of the State of California.

V.

That it appears upon the face of complainant's said

bill that these demurrers are innocent purchasers for a

valuable consideration.

VI.

That it appears upon the face of complainant's said

bill that the filing of the same in this court is a fraud

upon the jurisdiction of this court, and that the said

court has not jurisdiction of the same, in this:

(1) That each and every of the grantors of the com-

plainant herein were and are citizens and residents of
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the State of California, and of the same State with the

defendants and each of them:

(2) That the said complainant on the face of said bill

api>ears to have been or<;anize<l as a corporation of th.*

State of Nevada, and to have acciuired the title set fortli

in said bill, ininie^liately prior to the tilinj; of said bill

and for the puii)ose of making and creatin$i: a party com-

petent to sue in this court;

(3) That the title alleged to have been acquired by

said com^plainant was conveyed to and veste<l in it by

its grantors and prede<-essors in interest for trivial and

nominal considerations, and for the sole purpose of cre-

ating a case within the jurisdiction of this court.

VII.

That the defendant, William H. nuniphreys, as trus-

tee for Otto Walther, (diaries Bell, William S. Bell,

George M. Pinney, N. P. Ohipman, A. A. Roomer, (Carles

L). Oilmore, J. F. Stock, and John A. Kobinson, and as

an alleged trustee for each and everv^ of siaid ])ersoiis, is

improperly made a party to said bill, and is not a proper

]>arty defendant to said bill, and is im.properly joined

with each and every other party to the said bill, in this:

That the decree of the Superior Court, in and for th<»

County of Sonoma, State of California, appointing said

F. A. Huntington! and f;aid William U. Hum])hreys, re-

spec^tively, tnistees for the said Otto Walther, Hiarles

Bell, William S. Bell, George ^r. Pinney, N. P. Chipmau,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock, and John

A. Bobinson, is void upon its face for the reason that
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said court had no jurisdiction of the persons named as

cestuis que trust; that the said Otto Walther, A. A. Hos-

mer, Charles D. Gilm-ore, J. F. Stock, and John A. Rob-

inson were dead before the making of said decree; that

the said William B. Oarr, the orisjinal trustee under said

deed of trust, as it appears on the face of said bill, had

reconyeyed to Otto Walther and eJohu A. Robinson the

interests conveyed by them to said Carr under and by

said deed of trust, twenty years prior to the making of

«aid decree; and that the interests of said John A. Rob-

inson and N. P. Chipman had been acquired by the said

defendant, F. A. Huntington, before the making of said

decree.

Wherefore, and for divers other good causes of demur-

rer appearing in the said bill, these defendants do demur

thereto, and pray the judgm.ent of this Honorable Court

whether they shall be compelled to make any further

and other answer to the said bill; and they humbly pray

to be hence dismised with their reasonable costs in this

behalf sustained.

JOHN H. MILLER^

Solicitor for Defendants William H. Jordan and Thomas

W. Nowlin.

CRITTENDEN THORNTON and

JOHN H. MILLER and WM. E. COLBY,

Of Counsel.

I
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I hereby certify that in my opinion the foregoing de-

murred is well founded in point of law.

JOHN H. MILLER,

Counsel for Above-named Defendants.

Unite<l KStates of Amicrica, ^

State of California, Iss.

City and County of San Francisco.

ThonMs W. Xowlin, being duly sworn, uih)u his oatli

doth say: That he is one of the defendants joining in said

demurrer, and maketh this affidavit on behalf of his co-

defendants as well as himself; that the foregoing demur-

rer is not interi>()se(l for delay, and that the saiu'^ is w •

in i)oint of fact.

THO^fAS W. NOWLTX.

Subscribed and sworn to before me this 2Ttli day of

Ai)ril, 1<>03.

[Seal] JAMES MASON,

Notary Public in and foi* thi^ City and (^)unty of Sau

I'rancisco, State of California.

[EndorsiMl] : Service of the within demurrer admitted

this 4th day of May, A. D. 1903.

A. H. RICKETTS,

Solr. for (\)mp.

Filed ^ray 4, 1008. Southard noffman, Clerk. By

W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ hi and for the

Ninth Circuit, and Northern District of California.

SOORATEVS QUIOKSILVEiR MINES

(a Corporation),

Complainant,

vs.

CARR REALTY CO^ilPANY (a Corpo-

ration), et als., (

Defendants. I

Demurrer of Carr Realty Company, et als.

The joint and several demurrer of Carr Realty Corn-

pan}', a coi'poration, Frank A. Huntington, iind William.

H. Trooq^, defendants in the above-entitled suit, to the

bill of Socrates Quicksilver Mines, complainant:

These defendants by protestation, not confessing or

acknowledging any or all of the matters and things in

the said complainant's bill to be true in such manner

and form as the same are therein set forth and alleged,

doth demur thereto, and for cause of demurrer showeth:

I.

That the said complainant hath not by its said bill

m.ade such a case as entitled the said complainant to

any relief in this court touching any of the matters com-

plained of.

II.

That it appears upon the face of the said complain-

ant's bill that if any cause of action whatever exists by

reason of the matters and things in said bill set forth,

I
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that such cause of action is founded upon a stale equity

and claim, and that the said complainant and its prede-

cessors in interest have been guilty of laches and unrea-

sonable delay in the prosecution thereof-

Ill.

That it apj>ears upon the face of the complainant's bill

that the said cause of action therein set forth, if any

such exists, accrued more than twenty years prior to the

tiling of the said bill, and that the same is barred upon

the i)rin'ciple which CV)urts of Equity follow in analogy

of the statute of lim.itations at law.

IV.

-That it appears upon the face of the coniplainant's

said bill that the said pretended cause of acti(»n thei'ein

set foi'tli accnu^i more than five years before the filing

of the said bill, and that the same is barred by the stat-

ute of limitations of the State of California.

V.

That it a]>pears upon the face of complainant's siuM

bill that these demurrants are inncxent punduisei's for

a valuable consideration.

VI.

That it appeal's upon the face of complainant's said

bill that the filiuHj: of the same in this eourt is a fraud

ui>on the jurisdiction of this cimrt, and that the said

court has not jurisdiction of the same, in this:

(1) That each and every of the grantors of the com-

plainant herein were and are citizens and residents of
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the State of Galifornia, and of the sain^ State, with the

defendants and eacli of them;

(2) That the said complainant on the face of said bill

appears to have been organized as a corporation of the

State of Nevada, and to have acquired the title set forth

in said bill, immediately prior to the filing of said bill,

and for the purpose of making and creating a party com-

petent to sue in this court:

(3) That the title alleged have been acquired by said

complainant was conveyed to and vested in it by its

grantors and predecessors in interest for trivial and

nominal considerations, and for the sole purpose of cre-

ating a case within the jurisdiction of this court.

VII.

That the defendant, William H. Hum^phreys, as trus-

tee for Otto Walther, Charles Bell, William S. Bell,

George M. Pinney, N. P. Ohipman, A. A. Hosmer, Charles

D. Gilmore; J. F. Stock and John A. Kobinson; and as

an alleged trustee for each and every of said persons, is

improperly made a party to said bill, and is not a proper

party defendant to said bill, and is improperly joined

with each and every other party to the said bill, in this:

That the decree of the Superior Court, in and for the

County of Sonoma, State of California, appointing said

F. A. Huntington and said William* H. Humphreys, re-

spectively, trustees for the said Otto Walther, Cliarle:^

Bell, William S. Bell, George M. Pinney, N. P. Chipman,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock and John

A. Robinson, is void upon its face, for the reason that
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said court had no jurisdiction of the persons named as

cestuis que trust; that the said Otto Walther, A. A. Hos-

m<^r, Charlev« D. Gilmore, J. F. Stock and John A. Robin-

son were dead before the makinc: of said decree; that the

said William B. Oarr, the oriin^inal trustee under f?aid

deed of trust, as it appears on the face of said bill, had

reconrreyed to Otto Walther and John A. Kobinson the

interests conveyed by them, to said Oair under and by

said deed of trust, twenty years prior to the makin<7 of

said decree; and that the interests of said John A. Rob-

inson and N. P. Chipman had been acquired by the said

defendant, F. A. Huntinp:ton before the makinc; of said

decree.

Wherefore, and for divers other crood causes of demur-

rer appearing]; in the said bill, these defemlants do demur

thereto, and pray the judgment of this Honorable Court

whether they sihall be compelled to make any further

and other answer to the said bill ; and they humbly pray

to be hence dism.issed with their reasonable costs in this

behalf sustained. JOHN H. DULLER,

Solicitor for Oarr Realty Company, Frank A. Huntinsr-

ton and William H. Troop.

CRITTENDEN THORNTON and

JOHN H. MILLER and W:M. E. COLBY,

Of Counsel.

I hereby certify that in my opinion the forejroing de-

murrer is well founded in point of law.

JOHN H. MILLER,

Counsel for the Above-named Defendants.
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United States of America,

State of California,

Citv and Oountv of San Francisco.

\>-ss.

Frank A. Huntington, being duly sworn, upon Ms oath

doth say: That he is one of the defendants joining in said

demurrer, and maketh this affidavit on behalf of his co-

defendants as well as himself; that the foregoing demur-

rer is not interposed for delay, and that the same is true

in i)oint of fact.

FRANK A. HUNTINGTON.

Subscribed and sworn to before me this 29th dav of

April, A. D. 1903.

[Seal] JAMES MASON,

Notary Pu'blic.

[Endorsed] : Service of tlie within demurrer admitted

this 4th dav of Mav, A. D. 1903.

A. H. RICKETTS,

Solr. for Oomp.

Filed May 4, 1903. Southard Hoffmaoi, Clerk. By

W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, of the Ninth Judi-

cial Circuit, in an,d for the Northern District of Califor-

7iia.

SOdRATBS QUICKSILVER MINES \

vs. /> No. 13,353.

I

OARR REALTY CO. et al.

Rule Taking Bill Pro Confesso.

Pursuant to rules in such cases ni.ade and provided, it

is ordered that the bill filed herein pro confesso against

George M. Pinnej, as administrator of the estate of Jes-

sey B. Epperson, deceased, Chas. Bell, and Wm. S. Bell,

three of the defendants in the aibove-entitled cause for

failure on their part to plead, demur or answer the bill

on file in said cause. This order is entered pursuant to

Rule 18, Rules of Practice in Equity prescribed by the

Supreme Court of the United States.

A. H. RICKETTS,

Solicitor for Complainant.

Entered and dated July 13, 1903.

SOUTHARD HOFFMAN,

i

Clerk.

By J. A. Schaertzer,

Deputy Clerk.
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At a stated term, to wit, the July term A. D. 1903, of the

Circuit Court of the United States of America, of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the courtroom in the city

and county of l^an Francisco, on Monday, the 20th

day of July, in the year of our Lord one thousand

nine hundred and three. Present: The Honorable

JAMES H. BEATTY, District Judge, District of

Idaho, designated to Hold and Holding said Circuit

Court.
:

i

SOCRATES QUICKSILVER MINES,

vs. I No. 13,353.

CARR REALTY COMPANY, et al.

Order of Court Sustaining Demurrer of John H. IVIiller, et al.

and Dismissing Bill.

The demurrers of the defendants Carr Realty Company

et al., William H. Jordan et al., and of John H. Miller.

10 the bill of complaint herein, heretofore heard and sul)-

iidtted, having been full}' considered, it is in accordance

with said opinion.

Ordered that !<aid demuri*ers and each thereof be and

h> sustained; that complainant's bill of complaint herein

be and hereby is dismissed, and that a decree be filed and

entered herein aiccordingly with costs to said defendants.
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In the Circuit Court of the United ^^tates, yinth Circuit,

Northern District of California.

S(K)kate;s quicksilvek mines
\

(a Corporation),

Complainant,

vs. ) No. 13,353.

CARR REALTY CO^rPANY, et. al.,

Defendants.

Enrollment.

The complainant filed its bill of complaint herein on

7th da^^ of February, 1903, which is hereto annexed.

A subpoena to appear and answer in said cause was

thereupon issued, returnable on the 6th day of April,

A. D. 1903, which is hereto annexed.

The defendant M. A. Parker, as administratrix, etc.,

filed her separate answer herein on the 4th day of April,

1903, which is hereto annexed.

On the 6th day of April, 1903, appearances were en-

tered herein upon behalf of certain defendants as follow;^.

viz: Defendants Carr Realty Co., et al., app<^ared by

John H. stiller, Esq., their solicitor; Defendant William

H. Humphrey apjK^ared by A. L. Weil and ^I. A. Lippett,

Esqs., his solicitors; and defendant A. B. Caldwell, as

administrator etc., appeared by J. A. Marsh and IT. F.

Peart, Esqs., his solicitors.

On the 8th day of Aprl, 1903, the defendants Georije

M. Pinney, as administrator etc., Charles Bell and Wm.
S. Bell ap]>eared in propria persona.



102 Socrates Quicksilver Mines

On the 4th day of May, 1903, demurrers of the follow-

ing defendants, viz., of John H. Miller, of Wm. H. Jor-

dan et al., and of Carr Realty Co., et al. ; were filed herein

and are hereto annexed.

On July 13, 1903, a rule taking the bill pro confesso as

to certain defendants were entered herein and a copy

thereof is hereto annexed.

On the 20th day of July, 1903, an order sustaining de-

murrers of .certain defendants and dismissing the bill

was made and entered herein a copy of which is hereto

annexed.

Thereafter a final decree was signed, filed and entered

herein in the words and figures following, to wit:

At a stated term, to wit, the July term, A. D. 1903, of

the Circuit Court of the United States of America, of

the Ninth Judicial Circuit in and for the Northern

District of California, held at the courtroom in the

city and county of San Francisco, on Monday, the 20th

day of July, in the year of our Lord one thousand

nine hundred and three. Present: The Honorable

JAMES H. BEATTY, District Judge, District of

Idaho, holding said Circuit court.

i
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{j^OOKATES C2LICKS1LVEK MINES
(a Corporation),

Complainant,

vs. \ No. 13,3r)8.

CARK KEALTY COMPANY (a (\)rpo-

ration), et al.,

Defendants.

Decree.

Tlie Court havinjij sustaintMl the denmrrer of the defend-

ants Carr Realty Company, Frank A. ITnntinGrton and

William H. Troop, the demurrer of the defendants Will-

iam H. Jordan and Thomas W. Nowlin, and the demur-

rer of the defendant John H. Miller, to the ccmiplainant's

bill of complaint herein, and ordered that said bill be dis-

missed, and that a decree be filed and entere<l herein a<

-

conlinii^ly, with costs to said defendants:

Whereui>on, on consideration thereof, it is ordered, ad-

jud<::tMl and decreed that complainant's bill of complaint

herein be and hereby is dismissixl, and that said defend-

ants hereinabove named, recover from complainant their

costs hercMu expended, to be taxed.

JAS. H. BEATTY,

Judfje.

[Endorsed] : Filed and entered July 20, 1908. South-

ard Hoffman, Clerk.
'

Certificate to Enrollment.

Whereupon, said pleadinjrs, subpoena, copy of rule,

copy of order, and final decree are hereto annexed; said
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final decree being duly signed filed and enrolled, pursu-

ant to tlie practice of said Circuit Court.

Attest my hand and the seal of said Circuit Court, this

20th day of July, 1903.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed July 20, 1903, Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

hi the Circuit Court of the United States, Ninth Circtiity

Northern District of California.

Hon. J. H. BEATTY, Judge.

SOCRATES MINING COMPANY,

Complainant,

vs. '^

f

CARR REALTY COMPANY et al., \

Respondents.
;

Opinion on Demurrers to Bill.

Monday, July 20, 1903.

The COURT (Orally).—This is an action based upon a

claim to mining property. The demurrer is to the com-

plaint, I believe chiefly on the ground of laches in bring-

ing this action. At all events, that is the only question

I deem it nacessarv to consider.
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I will first call attention to the facts as I gather them

from this, I may say, very voluminous complaint, beinj:;

fifty or sixty pages in length.

It seems from the complaint that on or about Septem-

ber 21, 1807, about fifteen or sixteen persons locattxl the

ground in question as the Socrates mining claim. It

seems that about two years thereafter, or on February 2,

1869, five of these same locators, with others, applied for a

patent to this ground. It does not appear, and I think it is

intentionally left out, on what claim of title they applie<l

for a paternt whether on the old location, or on a new loca-

tion, or whether upon any location. It simply says they ap-

plied for a patent, and that they were guilty of practic-

ing fraud on the government, and that their application

was based on a sham and pretended proof, and so forth.

It seems that about five yei\rs after that this patent was

issued, on August 13, 1874, to these applicants. It doei-i

not appear whether, in the meantime, any contest was

made by the claimants who first located the ground, but

five years elapsed before the patent was issued, and im-

mediately after it was issued it was recorded in the prop-

er county. Prior to the issuance of this patent, as well

as subsequent to it, thei'e were numerous conveyances

of different portions of this ground to different parties,

many of them aft^r the patent had been issued, and these

conveyances were made upon a title as set up by the second

set of claimants, whether as locators, or whatever they

may be, and among the transfers are also tax sales of the.

property. Also there are judicial adjudications as to

title to certain portions of the property. All this I re-
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fer to now was upon the title of the property as claimed

by the second set of claimants, locators, or whatever they

may have been. It also seems that these same parties

worked upon the property. How mu/ch is not known, but

until about June, 1876. Then, it seems after that no

work was done whatever on the property until Januan,

1900, when one of the defendants in this action resumed

work, claiming title to the entire property. Also it ap-

pears that there is another suit now pending in this court

based upon an action brought by some of these defend-

ants against these same complaining claimants to quiet

title to the property. It also seems that the property in

dispute—not the whole property; but the amount of the

portion of it in dispute; the estate which this plaintiff

claims—^is of the value of over $250,000. These are the

salient facts in the case.

The law of laches has been so often discussed and is

so well understood that a distcussion of it now would

hardly be justified. I will content myself with a very

brief statement as to the prominent feature of that law.

First, it does not depend on any statute of limitations,

or on any particular lapse of time, but each case is to

be determined by the peculiar facts applicable to it, and

whether those facts are such as would make it inequi-

table or unjust to an opposing claimant to sustain a

cause of action.

Among the test questions that are often referred to is,

whether or not the neglect of the claimants has been such

as to leave opposing claimants to suppose that they have

abandoned the title or claimed no title. That is one of the
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usual tests. Another is the change in the relation of the

property owners to the property. Still another is a change

as to the value of the property, and this is peculiarly ap-

plicable to mining claims, because it is liable to very great

and sudden changes. I will say that the complaint,

judged by those standards, is distinctly obnoxious to the

charge of laches.

We have before us the first location made in 18G7. Two

years after that a part of these same locators, five of

them, and a number of other parties, applied for a pat-

ent. The pleader is very careful to avoid saying upon

what title they apply. The presumption would be that

they applied upon anotht^ location. It is asserted here

by opposing counsel aliunde the record that a second lo-

cation was made. That, however, we cannot consider,

except this: We may infer there was another loication,

and I may say here that while we cannot go beyond th'i

complaint, the pleading is always to be construed more

strongly against the pleader than in his favor, and we

are entitled to such reflections upon the complaint as mav

grow out of the complaint. We know very well that a

patent cannot be procured upim a mining claim without

a location notice. There must have been a location no-

tice, and there must have been a chain of title from that

location notice down to the applicants for patent. That,

is self-evident from the law. So it i/ evident these ap-

plicants for patent must have had a location notice on

which to rely, and shown a chain of title in themselves be-

fore they were entitled to tJie property. It seems that

this patent was pending for three or four or five years.



108 Socrates Quicksilver Mines

1 lind no allegation at> lo whether the Urst locators niad^^

any opposition to the patent. It they did. not make any

opposition, it would be evident that they had forfeited

their rights. The law so provides. They must make

their .contest, or they forfeit their claim of title to the

property in dispute. There is no question that they could

have made opposition and could have appeared. How-

ever, that is not very important.

We have now reached the point where, nearly thirty

years ago, these second set of claimants, whether by a

new location or not, had received their patent. We must

bear in mind that a patent means something. Justice

Field said a great many years ago that it was iron-clad in

its potency to protect its holders. The world had notice

that this patent had been issued. After the patent had

been issued, on the faith of the patent, various purichasers

procured interests in that property. They had a right

to depend upon that patent as valid. In the meantime

these first locators were absolutely quiet, so far as we

know, making no opposition, but simply sleeping on

whatever rights they had. There were also these tax

sales and the judicial adjudication of the title.

The plaintift' says, in opposition to all that, that it and

its grantors were cotenants with these other parties. 1

cannot see why they were cotenants, if these other parties

depended upon another location. As I say, they must

have had another location. They could not depend on

the original location because they were not parties to

that, and in order to make them cotenants, it must ap-

pear that both parties relied upon the same origin of title
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and not upon opposing titles, but it must be evident that

defendants depended upon scnne title independent (>f

these first locators, and I think advei*se to them, so thai^

under no circumstanees are they eotenants. But, su]>-

pose they were. A eotenaut has duties to perform. A

cotenant cannot sit by for y(iars and allow others to

traffic in his properly, claim title to it, sell it and dispose

of it, and treat as his own, without any effort to protect

his title. ]Moreover, in this case it does appear that thc^r^

second claimants were at an expense in protecting their

property and in procuring a title which these clainKuiN

now ask an interest in; that is, they ask an interest in

this property as patented, and that these parties be held

as their trustees. If they claim an interest in this paf

cut, they certainly should offer to pay their proportion

of the expenses which the parties were at in procuring

the patent. The complaint is abso-lutely silent as U>

that. Tliere is no ]n'opositi(m to contribute any ])ortion

of the expensc^s. I tliink those facts ar(* sutfi.cient to

show that the comphiinant liere, and its grantors, hav(*

been absolutely negligimt in asserting itheir title to this

l)roperty. V>u{, in addition to that is tlie givat change

in the title. Any number* of new ]>urchasei*s, innocent

parties, have bought into this. In addition to that, a

great many of the parties have dic^l ; iu fact, ten or fif-

teen [)age.< of this complaint are consumed in starting

forth the facts of the death of tlie ])arties and the ap-

pointment of administrators and reiu*esentativtn<; of the

deceased.

Again: The value of the property has greatly changed.
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It seems that for years it was of so little value that it

was not worked for twenty odd years. It seems that it

was of so little value that it was even sold for taxes.

The parties were not willing to pay taxes upon it.

Now, it seems that the part that this plaintiff claims is

worth over |250,000.

The courts are universal in holding, where there has

been great change in the value of property, that any

one neglecting their rights is guilty of laches. I think

the great change in the value of the property is an addi-

tional reason why this complainant has been negligent

in bringing this action. But, as there is another suit

pending involving this same matter, a suit brought by

these defendants to clear away the cloud on their title,

the plaintiffs, if they have any interest, can assert it in

that suit. They have a complete remedy.

Considering all the facts of this case, I have no doubt

whatever that this is a case in which the Court should

enforce the rule against a party who has been negligent

in bringing his action. I think the plaintiff has been

very negligent in bringing his action. The demurrer

thereto is sustained, and I think the cause should be dis-

missed.

The order is that the demurrer will be sustained, and

the cause dismissed.

[Endorsed]: Filed July 20, 1903. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern IJlstrivt of California.

IN EQUITY.

SOCKATES QUICKSILVER MINES, \

Complainant, ;

vs.
[

OARK REALTY C0:MPANY (a Corpor-
(

cition) et aL, '

Respondents.

Petition for Appeal.

The atH)ve-named complainant, Socrates (Jnicksilver

Minos, conceiving itself a<»orieved by the final decree in

the above-entitled canse entert^l Jnly 20th, lOO."), at the

July t'Tin of the said conrt, doth hereby appeal fvoni

said finnl decree to the United States Circnit Court of

Ap])eals, for the Ninth Circnit, and prays that this, its

said np])eal, may be allowed; that a transcri])t of the

recoi'd, ]>roce(MliniL»s and papers ni)on which said final

decree was mad(\ duly authenticated, may be sent to

the said Ignited States Cii'cuit Court of Appeals, for tlie

Ninth Circuit, and that pro])er order tonchinc: the se-

curity may be made.

A. H. RTCKETTS,

Solicitor for Complainant

"^[Endorsed]: Filed August 4, 1903. Sinithard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

SOCRATES QUICKSILVER MINES,

Complainant,

vs.

No. 13,353.
CARR REALTY COMPANY (a Corpor-

ation), et al.,

Respondents.

Assignments of Error.

Socrates Quicksilver Mines, the complainant and ap-

pellant in the above-entitled cause, by its solicitor, A. H.

Ricketts, makes this, its assignments of error, and par-

ticularly specifies therein the following as the errors

which manifestly appear from the record herein, and

upon which it will rely and which it will urge on its ap-

peal in this cause.
)

I.

That the said Circuit Court erred in sustaining the de^

murrers to the bill in said suit.

11.

That said Court erred in dismissing the bill in said

suit on the ground of laches, no laches being shown

upon the face of the said bill.

IIL

That said Court erred in holding that this complain-

ant guilty of laches from matters dehors the bill,
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IV.

That said Court erred in holding that said bill showed

upon its face that it would be, and was, inequitable to

allow the complainant to now assert its rij]^hts.

V.

That said Court erred in holdinc: that said bill showed

that the comploinant's inaction worked injury to any-

one.

VL

That snid Court erred in holdinc^ that snid bill showe<l

any occasion for the complainant to more promptly as-

sort its riG^hts.

VTI.

That said Court erred in not holdin^: that the said re-

spondents and their p^rantors and predecessors in inter-

est were not tenants in common with the complainant.

VTTT.

That said Court erred in holdinp: that laches bars the

rio'ht of one cotenant a<i:ainst the other in the absence of

a showinj? in the bill that the defending cotenants had

acquired title in fee by prescription to the disputed

premises.

IX.

That said Court erred in holding that laches could be

imputed to a cotenant in possession according to his

right.

X.

That said Court erred in not holding that this com-

plainant's possession with the respondents' had never

been disturbed; that no ouster had occurred and no acts
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of exclusion upon the part of the respondents equivalent

to an ouster had ever taken place.

XI.

I'hat said Court erred in holding that said respond-

ents had been lulled into security by any act of this com-

plainant and its grantors.

XII.

That said Court erred in not holding that the parties

to this suit were in almost exactly the same position now

that they were at the time the wrong for which redress

is sought was done.

XIII.

That said Court erred in holding that mere lapse of

time acted as a bar to this suit.

XIV.

That said Court erred in not holding that under the

circumstances of this case the wrong done to the com-

plainant was a continuing one and that lapse of time did

not purge the respondent's conduct from the fraud al-

leged in the bill.

XV.

That said Court erred in holding the parties partici-

pating in or acquiring title with full notice of the fraud

charged in tlie bill can charge laches on th<^ part of this

complainant in bringing this suit within the time pre-

scribed by the statute of limitations of the State oif Cal-

ifornia.

XVI.

That said Court erred in holding that it does not ap-
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pear in said bill, and tliat it was intentionally left out

of said bill, upon what claim of title the five colocat^rs

of the minin<r claim in controversy, with others, applied

for the patent mentioned and set out in the bill.

XVII.

That said Court erred in holdin;^: that the respondents,

Frank A. TTuntinoton, Tliomas W. Nowlin and John H.

Miller could maintain the defense of laches in this suit

as it is shown in said bill that their, and each of their

asserted titles were and are of recent orii^in, and that

since the inception of said titles such work as had been

done upon tlie premises in controversy had resulted in

pecuniary loss and a waste of the substance of said

premises.

XVIII.

That said Oourt erred in holding: that the respond-

ents, Carr Realty Company, W. H. Jordan and W. H.

Troop, could maintain the defense of laches to this suit

as it is shown in said bill that said respondents, and

each of them, are, and were, cotenants of and trustees

for this complainant and as such have held the posses-

sion of said premises for themselves and this ctimplain-

ant and its p:rantors until ejected therefrom by the act

of said respondent, Frank A. Huntinirton, in the year

1900.

XIX.

That said Court erred in holdinc: that it did not ap-

pear in said bill whether the application for patent, as

charo:ecl in the bill, was on the old location, that is the
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location of September, 1807, or on a new location, or

made upon any location.

XX.

That said Court erred in holding that said bill simply

says that sneh fiye persons and their associates applied

for a patent and that they were guilty of practicing

fraud on the goyerninent alone.

XXL
That said Court erred in holding that numerous con- ^

yeyances of different parts of the ground in controyersy
™

to different parties were made wholly upon the title as

set up by the said second set of claimants to such

ground.

XXII.

That said Court erred in holding that the bil ayoided

the making of allegations as to what title the applica-

tion for patent was based upon, or applied for.

XXIIT.

That saicl Court erred in holding that it was to be pre-

sumed and in presuming that the said application for

])atent was based upon another location than that set

out in the bill.

XXIV.

That said Court erred in holding that a patent for a

milling claim cannot be procured without a location no-

tice.

XXV.

That said Court erred in holding that there must

haye been, and was, a location notice and that there

must maye been and was, a chain of title from that lo-
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cation notice down to the af^plicants for patent, and

that such is self-evideni under the hiw, or evident at all.

XXVI.

That said Court erred in hoklinjj^ tliat if the first lo-

cators including the grantors of complainant who are

not included in said application for patent did not make

any opposition or adverse claim, it would be and was,

evident that t\iej had forfeited their rights to the

ground patented.

XXVII.

That said Court erred in holding that the law provides

that, if the first locators, excluded as aforesaid, did not

make any opposition to the application for patent, they

forfeit(Hi their rights to the ground patented.

XXVIII.

That said Court erred in holding that co-owners in a

mining claim must make their contest or they forfeit

their claim of title to the property in dispute in ease a

patent for the claim is applied for by some of their co-

owners not acting in concert with the other co-owners

or cotenants.

XXIX.

rhat said Court erred in holding that a patent was
iron-clad in its potency to protect its holders against co-

tenants or co-owners not named therein and who had
been improperly depi-ived of participation in the patent
proceedings by the co-owners or tenants in common who
applied for and obtained such patent.
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XXX.

That said Court erred in not holding that when said

five colocators applied for a patent for the ground in

controversy in the name of themselves, and others, but

not including the grantors and predecessors in interest

of complainant, that said patent proceedings and the

patent issued in pursuance thereof inured to the benefit

of the original fifteen locators of said mining claim.

XXXI.

That said Court erred in not holding that tJie patent

so procured under an outstanding title obtained by said

five colocators for the benefit of themselves and their

said colocators excluded by name from said patent pro-

ceedings and the patent issued in pursuance thereof.

XXXII.

That said Court erred in not holding that the said five

colocators, who with others, obtained the patent for the

ground in controversy, were trustees of the remaining

colocators excluded from such patent proceedings.

XXXIII.

That said Court erred in not holding that said paten-

tees and their grantees, with notice were, and are, the

trustees of such excluded cotenante of this complainant.

XXXIV.

That said Court erred in holding that various pur-

chasers had procured interests in the property subse-

quent to the issuance of the patent. iSaid purchasers

not being shown in the bill to be bona fide purchasers of

such or any interest in the property in dispute.
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XXXV.

That 8iiid Court erred iu liodling that such purchas-

ei*tt, not being bona tide purehasers, had a right U) de-

pend upon the patent as valid in the face of the allega-

tions in the bill showing that tlie facts of the fraudu-

lent acts iu obtaining th(^ i)atent by excluding cotenants,

were of record in the office of the County Recorder, for

the county in which said mining claim was situated at

and prior to the procuring of such interest by such pur-

chasers.

XXXYl.

That said Court erred in holding that tax sales, shown

in said bill to be invalid, and also a judicial adjudication

of the tith^ to which the complainant, nor its grantors,

were parties tended or did show laches upon the part

of complainant or its grantors.

XXXVTI.

That said Court erred in holding that there was an-

other location of the mining claim in controversy.

XXXVIII.

That said Court erred in holding that it must be, and

was evident that respondents depended upon some title

independent of their fii^st locators.

XXXIX.
That said Court erred in holding that the failure of a

tender of contribution in the bill for the expense of ob-
taining the patent was an element of laches.
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XL.

That said Court erred in holding that complainant

should tender contribution of the expense of obtaining

the patent in a case when such patent was fraudulently

procured.

XLI.

That said Court erred in holding that a number of

new purchasers who were, and are, innocent parties

have been brought into this controversy.

XLII.

That said Court erred in holding that any of the re-

spondents was a bona fide purchaser of any interest of

the mining claim in controversy.

XLIII.

That said Court erred in holding that a great many

parties to the fraud have died.

XLIV.

That said Court erred in holding that the death of any

party shown in the bill to have died since the issuance

of said patent was in any way a detriment to the rights

of the respondents.

XLV.

That said Court erred in holding that the value of the

property had greatly changed.

XLVI.

That said Court erred in holding that any change in

the value of the property in controversy was shown in

the bill.
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Wherefore, the said Socrates Quicksilver Mines prays

that the decree of the Circuit Court of the United States,

Ninth (Circuit, Northern District of California, in the

above-entitled cause heretofore entered, to wit, July

2Qth, 1903, dismissing the complainant's bill be reversed;

and that said Court be directed to enter an order over-

ruling said demurrer and directing said respondents to

answer complainant's said bill, as in said bill prayed.

A. H. RICKETS,

Solicitor for Com^plainaut,

[Endorsed]: Filed August 4, 1903. Soutliard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to wit, the July term, A. D. 1908, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the City and County of San Francisco, on Tuesday,

the 4th day of August, in the year of our Loixl one

thousand nine hundre<l and three. Present: The

Honorable JAMES H. BEATTY, District Judge,

District of Idaho, designated to hold and holdin*^

said Circuit Court.
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SOCRATEIS QUICKSILVER MINES,
(a Corporation),

CVMniplainant,

vs.

OARR REiALTY COMPANY (a Corpo-

ration) et al..

Defendants.

Order Allowing Appeal.

Upon motion of A. H. Ricketts, Esq., solicitor for com-

plainant, and upon consideration of a petition for an or-

der allowing appeal, and an assignment of errors this day

tiled by said solicitor on behalf of complainant, it is or-

dered that an appeal be and hereby is allowed complainr

ant, from the final decree filed and entered July 2Qth,

1903, herein, to the United States Circuit Court of Ap-

peals for the Ninth Circuit; that the amount of the bond

upon said appeal to be executed and filed by complain-

ant be and hereby is fixed at five hundred dollars; that

upon the approval and filing of said bond, a citation

may issue in due form, and that the clerk of this Court

prepare and transmit to said United States Circuit Court

of Appeals for the Ninth Circuit a transcript of the rec-

ord and proceedings herein certified under his hand and

the seal of this Court.
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In the Circuit Court of tJw United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

SOCRATES QUICKSILVEU MINES,

Complainant,

vs
No. 13,353.

CARR REALTY COMPANY (a Corpo-

ration) et al.,
j

Respondents. J

Bond on Appeal.

Know all men by these presents, that we, Socrates

Quicksilver Mines, a corporation, as principal, and the

Pacific Surety Company, a (•()riK)ration orj^^anized and ex-

isting under and by virtue of the laws of the State of

California, for the purpose of making or guaraniteeing

bonds and undertakings re(iuire<l by law and vested, by

the laws of said State, with full authority and i^K)wer to

make and guarantee such bonds and undertakings, and

having its principal place of business at the City and

County of San Francisco, in said State, as sui'ety, are

held and firmly bound unto the above-named OaiT Realty

Company, a corporation, Frank A. Huntington, William

H. Troop, John H. ^liller and Thcmias W. Nowlin, in the

penal sum. of five hundred ($500.00) dollars, gold coin of

the United States, to be paid to the said Carr Realty

Company, Frank A. Huntington, William IT. Troop,

John H. Miller and Thomas W. Nowlin, for the payment

of which, well and truly to be made, we bind ourselves,
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each of us, and each of our successors and assigns,

jointly and severally fimily by these presents.

Sealed with our seal and dated this 4th day of August.

1903.

Whereas, the above-named Socrates Quicksilver Mines

has prosecuted an appeal to the United Circuit Coui't of

Appeals for the Ninth Circuit, to reverse a decree ren-

dered in the above-entitled suit by the Judge of the Cir

cuit Court of the United States, Ninth Circniit, Northern

District of California:

Now, therefore, the condition of this obligation is such

that, if the above-named Socrates Quicksilver Mines

shall prosecute said appeal to effect, and answer all

damages and costs if it fails to make said appeal good,

then this obligation shall be void, otherw^ise the same

shall be and remain in full force and virtue-

In witness whereof, the said Socrates Quicksilver

Mines and said Pacific Surety Company have caused

these presents to be subscribed by their respective ofti-

cei's thereunto duly authorized.

[Seal of Socrates Quicksilver Mines]

SOCRATES QUICKSILVER MINES,

By GEO. M. PINNEY,

Its President.

PACIFIC SURETY COMPANY,

By J. BERMINGHAM,
Vice-President.

A. B. REDDING,

Secretary.

[Seal of Pacific Surety Company]
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The withiu bond is hereby approved.

JAS. 11. r>EATTV,

Jud«j:e.

[Eudorsed]: Fil(^l Aivgnnt 4, 1003. Southard IIofT-

nmii, Clerk. By W. B. Beaizley, Deputy Clerk.

1)} the Circuit Court of the United iStates, Ninth Judicial Cir-

cuity Northern District of California.

SOCRATES QUICKSILVEK MIXES,,

(a Corporation),

Complainant,

vs.

/ No. 13,853.

CARR REALTY COMPANY (a (N^ry^o-

ration) et al.,

Defendants.

Certificate to Record on Appeal.

I, Southard Hoffman, ( Icik of tlie Ciivuit (N)urt of tlie

United States of Ameri<-a, of th(^ Ninth Judicial Circuit,

in and for th(^ tlu^ Northern District of C^ilifornia, do

iiereby certify t]\('^ fore^oinjx pages, numbered from 1 to

117, inclusive, to be a full, true and correct copy of the

record and pro'ceedino-s in tlu^ above-entith^d cause, and

that the same* constitute the transcri])t of tlie recoiil

lierein upon appeal to the United States Circuit Court of

Appeals for the Ninth Circuit.

I further certify that the cost of the foregoinir tran-

s'cript of record is ?68.60, that said amount was paid by
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the attorney for the complainant; and that the original

citation issued herein is hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Oireuit Court, this 2d day of

September, A. D. 1903.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.

I7i the Circuit Court of the United States, Ninth Circuit,

Norther) I District of California.

IN EQUITY. '

SOCRATEiS QUICKSILVER MINES
(a Corporation),

Complainant,

vs.

No. 13,353.

CARR REALTY COMPANY (a Corpora-

tion) et al.,

Respondents.

Affidarit of Katherine McDonnell.

LTnited States of America, f

Northern District of California, Iss.

City and County of San Francisco.
J /

Katherine McDonnell, 'beini"- first duly sworn, says

that she is a citizen of the United States, over eighteen

years of age, and not a party to the above-entitled ac-

tion.
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That on the seventh day of August, 1003,she deposited

in the United States postoffice at San Francisco, a copy

of the within citation directed to (Charles W. Kitts, Ecsij.,

solicitor for Martha A. Parker, as adni.inistratrix of tlie

estate of George ^I. Parker, deceased, one of the respond-

ents in the above-entitled suit, at Grass Valley, in the

State of California, the place of the residence of said

Kitts, and paid the postage thereon in advance, and that

there is a regular communication by the United States

mails from said postoflfice of deposit thereof as aforesaid,

to said solicitor\s said place of residence.

KATHERINE McDONNELL.

Subscribed and sworn to before me this 27th day of

August, 1903.

[Seal] W. T. UESS,

Notarv Public in and for the Citv and Countv of San

Francisco, State of California, Room 1015, Clans

Spreckels Bldg.

Citation.

UNITED STATES OF AMEKICA—ss.

The President of the United Statt^s, to (^arr Kealty Com-

pany, a corpora tion, I'rauk A. Huntington, William

H. Jordan, Thomas \V. Xowlin, John 11. Miller, Will-

iam II. Troop, William H. Humphrey, as trustee for

Otto Walther, (Miarles Bell, William S. Bell, George

M. Pinney, N. P. Chipman, A. A. Hosmer, Charles

r>. Gilmore, J. F. Stock and John A. Robinson, of, in

and to three-fourths undivided part of the Socrates
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Quicksilver Mine or mining claim, situate in the

County of Sonoma, State of California, William S.

Bell, Charles Bell, Martha A. Parker, as adminls^

tratrix of the estate of Georoje M. Parker, deceased,

Kate Scott, as administratrix of the estaite of Will-

iam T. Lane, deceased, Kate Scott, as administratrix

of the estate of Catherine S. Lane, deceased, George

M. Pinuey, as administrator of the estate of Jessey

B. Epperson, deceased, A. B. Caldwell, as adminis-

trator of the estate of AVilliam Hale, deceased,

Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Api^eals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, within thirty days from the

date hereof, pursuant to an order allowing an appeal

entered in the clerk's office of the Circuit Court of the

United States, for the Northern District of California

wherein Socrates Quicksilver Mines, a corporation, is

appellant and you are appellees to show cause, if any

there be, why the decree rendered against the said ap-

pellant, as in the said order allowing an appeal men-

tioned, should not be corrected, and why speedy justice

should not be done to the parties in that behafif.

Witness, the Honorable JAMES H. BEATTY, United

States District Judge for the District of Idaho, assigned

to hold and holding Circuit Court for the Northern Dis-

trict of California, this 4th day of August, A. D. 1903.

JAMES H. BEATTY,

United States Dist. Judge.
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Service of within citation, by copy, admitted this sixth

day of Attest, A. D. 1903.

ROBERT B. GAYLORD,

Solicitor for Respondent, Oarr Realty Com^pany.

JOHN H. MILLER,

Solicitor for Respondents, Frank A. Huntington, Will-

iam H. Jordan, Thomas W. Nowlin, John H. Miller

and William H. Troop.

A. L. WEIL,

M. A. LIPPITT,

Solicitors for Respondent, William H. Humphrey, and

Trustee, etc.

WM. S. BELL,

In pro per.

CHAS. BELL,

In pro per.

KATE SCOTT,

Administratrix of Estates of Wm. T. Lane and Cath-

erine Lane.

By T. J. SAVAGE,

J. A. MARSH,

H. F. PEART,

Solicitors for Deft. Caldwell, as Executor.

GEORE M. PENNEY,

Admr. Estate of Jessey B. Epperson, Deceased.

[Endorsed]: No. 13,353. United States Circuit Court,

Ninth Circuit, Northern District of California. Socrates

Quicksilver Mines, a corporation. Complainant, vs. Carr
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Realty Company, a Corporation et al., Respondents.

Citation. FOed August 28th, 1903. Southard Hoffman,

aerk.

[Endorsed] : No. 990. United States Circuit Court of

Al)peals for the Ninth Circuit. Socrates Quicksilver

Mines, a Corporation, Appellant, vs. Carr Realty Com-

pany, a Corporation et al.. Appellee. Transcript of Rec-

ord. Upon Appeal from the United States Circuit Court

for the Northern District of California.

Filed September 2, 1903.

F. D. MONCKTON,

Clerk.



No. 990<

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE

NINTH CIRCUIT

SOCRATES QUICKSILVER MINES, ,_ 1
a Corporation, '

Appellant^

V,

CARR REALTY COMPANY, a Cor-

poration, et al.,

Appellees,

Appellant's Points, Authorities and Argument.

A. H. RICKETTS,
Counsel for Appellant.

II uii»oeK Pmutm. •. r.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

SOCRATES QUICKSILVER MINES, a

corporation,

Appellant,

V.

CARR REALTY COMPANY, a corpora-

tion, et al..

Appellees.

No. 990.

APPELLANT'S POINTS, AUTHORITIES AND
ARGUMENT.

Statement of Facts.

The bill shows that:

—

The mining claim in controversy was located on the

2ist day of September, 1867, under the provisions of

the mining act of Congress of July 26, 1866, which pro-

vided that each locator was entitled to 200 feet in length

along the vein located, by W. S. Bell and the fourteen

other persons named in the location notice. Exhibit A,
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attached to the bill, (Trans., p. 4) amongst whom, by

mesne conveyances, are the complainant's grantors.

The notice of location of said claim was recorded in

the office of the proper mining recorder and in the

office of the proper County Recorder in October, 1867.

(Trans., p. 4.)

That on the day of the location said locators took

possession of said ground and occupied the same as a

mining claim.

(Trans., p. 5.)

That an application for patent for said claim was

made in February, 1869, by five of such locators, con-

spiring and colluding with ten other persons who did

not deraign title from any of said fifteen locators and

who were also without paper title of any description.

(Trans., p. 6.)

That on March loth, 1869, eight of these interlopers

united with two out of the said five locators, who had

joined with them in said application for patent, in a

deed to the other two interlopers and to the other three

original locators who figure in said proceedings.

(Trans., p. 13.)

That thereafter patent issued for said claim to said

five locators and their said pretended grantors and there

was omitted therefrom the names of ten of the locators

who still had title thereto. (Trans., p. 11.)

That at the date of the issuance of the said patent,

to-wit: in August, 1874, William S. Bell, Charles Bell,



J. M. Epperson, Thomas Washington, Charles Myr-

tetus, John A. Robinson, N. P. Chipman and his asso-

ciates, George M. Pinney and Otto Walther, by virtue

of said patent proceedings, and mesne conveyances

from certain of such patentees, claimed to be the own-

ers of the whole of said mining claim ignoring the

interest of one William Troop therein who, as the bill

shows, was a grantee of said J. M. Epperson before the

initiation of said patent proceedings. (Trans., p. 15.)

That on August 27, 1874, two of the original locators

and patentees, viz.: said W. S. Bell and Charles Bell

united w^ith said Otto Walther, Charles Myrtetus, John

A. Robinson and N. P. Chipman and his said associ-

ates in a deed of an undivided one fourth part of said

mining claim to one William B. Carr. (Trans., p. 16.)

That on the 14th day of November, 1874, the interest

of one of the excluded co-locators, to-wit: the undi-

vided interest of two hundred feet owned by W. W.
Davis, named in the said location notice as Henry H.

Davis, was transferred by Constable's deed to said Otto

Walther. (Trans., p. 23.)

That on the 2d day of June, 1 875, said W. S. Bell and

Charles Bell united with said Otto Walther, John A.

Robinson, N. P. Chipman and his associates and

George M. Pinney in conveying to said William B.

Carr an undivided three fourths part of said mining

claim. (Trans., p. 27.)

That upon the delivery of said deed, last aforesaid,

said Carr executed a certain written declaration of trust

wherein it was recited that said grantors last aforesaid



were the owners of an undivided three fourths part of

said claim and that he, said Carr, was the owner in

common, in his own right, of the one fourth part

thereof, and that said conveyance was made to said

Carr to enable him to negotiate and conclude a sale of

the entire property in his own name. (Trans., p. 28.)

This declaration of trust further provided that said

Carr should pay to said grantors certain sums of money

and give them other things of value within a certain

time therein specified in full payment and satisfaction

of all and singular their said interests in said mine so as

aforesaid conveyed by them. That if such payments

were not made within such time said Carr would re-

convey to the aforesaid parties their undivided inter-

ests therein. And further, that ^'until performance

hereof by said Carr the said parties shall retain pos-

session of and may work the said mine taking to their

own use all the rents, issues and profits thereof, first

paying and satisfying all charges and indebtedness that

may be created or incurred in holding and working the

same, and in no event is said Carr to be in any manner

charged with any indebtedness or outlay in that behalf."

That on the 19th day of May, 1882, said Carr, trustee

as aforesaid, reconveyed to two of his said cestuis que

trust, to-wit: to said Robinson, an undivided one hun-

dred and fifty feet; and to said Otto Walther, an undi-

vided nine hundred and thirty-seven and one half feet

of said claim.

Otherwise, said Carr never in any way executed or

sought to execute the said trust and at the time of Carr's



death in 1897 said trust remained unfulfilled, except

as above stated. (Trans., p. 33.)

That no further or other conveyance affecting this

property was made by any person whomsoever, until

the i6th day of May, 1891, when the tax collector of

Sonoma County sought to convey said property to one

F. G. Nagle in two purported deeds of conveyance.

That said conveyances were based upon sales of the

property for delinquent taxes invalidly levied and as-

sessed against the ''Socrates Quicksilver Mining Com-

pany'' and ''Socrates Quicksilver Mine" in the years

1879 and 1880. (Trans., p. 35.)

That on May 22, 1891, said Nagle, pretendedly con-

veyed said premises to one Alexander Warner.

(Trans., p. 36.)

That on January 3, 1898, said Warner, as plaintifif,

commenced a suit to quiet title to the whole of the prem-

ises in controversy in the Superior Court of Sonoma

County against one Lizzie Carr as executrix of the last

will of said William B. Carr, deceased, as sole and

only defendant. Said defendant appeared in said suit

and made verified answer, in the nature of a disclaimer,

of any estate, or interest, or right, or title to, or claim

upon the property described in said complaint on the

part of the estate of said William B. Carr, deceased.

(Trans., p. 36.)

That on the 5th day of February, 1898, the said Court

rendered judgment in favor of said Warner and against

said executrix quieting title as against her to the whole

of said property. (Trans., p. 37.)
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That on January 12, 1901, the said Warner, plaintiff

in said action last aforesaid, commenced a second suit to

quiet title in said Superior Court making one John

Lloyd, as assignee of said Robinson, the sole defendant

therein. Thereafter the following named persons were

also made defendants in said suit, viz. : Carr Realty

Company, W. H. Troop, and Kittie E. Rye, as the ad-

ministratrix of the estate of Otto Walther, deceased.

(Trans., p. 39.)

That during the pendency of said suit, respondent

Huntington was substituted as plaintiff in the place and

stead of said Warner.

The case proceeded to trial upon its merits, and

thereafter said court adjudged that the following per-

sons were the owners of said claim in the following

proportions, viz.:

—

F. A. Huntington, an undivided 962^ feet

Kittie E. Rye, as administratrix, etc 937J "

Carr Realtv Co., as the successor in interest

of W. B. Carr, deceased, an undivided. . . .750 "

W. H. Troop, an undivided 200 "

Robinson's Assignee, an undivided 150 "

Total 3000 feet

(Trans., p. 40.)

Thereafter respondent Huntington purchased the

said Robinson interest of 150 feet and the interest of

Chipman and his associates in and to 37J feet of this

property.

(Trans., p. 47.)



The respondent William H. Troop claims to be the

successor in interest of said William Troop.

That the respondent Jordan claims to be the grantor

of the distributees of the Walther estate.

(Trans., p. 48.)

That on October 30, 1902, the said Superior Court

duly appointed the respondent, W. H. Humphrey, as

trustee in the place and stead of William B. Carr, de-

ceased, upon the petition of one George M. Pinney,

Junior, who claimed to be the grantee and successor in

interest of said George M. Pinney, one of said Carr's

trustors, of an undivided fifty feet in said mining claim.

(Trans., p. 51.)

That said Humphrey ever since said day last afore-

said has been the duly appointed, qualified and acting

trustee, under and by virtue of such trust, in the place

and stead of said William B. Carr, deceased.

That the said notice of location, patent and various

deeds of conveyance were each duly recorded in the

office of the proper county recorder at or about the time

they F^cpgctiyJIy bear date.

The bill shows no change in the value of the prop-

erty.

The bill further shows the death of the following

four locators who were excluded from the patent pro-

ceedings, viz.

:

Jessey B. Epperson, who died in 1881, letters of ad-

ministration prayed for in November, 1902.

(Trans., p. 52.)
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George M. Parker, who died in 1894, letters of ad-

ministration prayed for in October, 1894.

(Trans., p. 53.)

William T. Lane, who died in 1896, and Katherine

Lane, who died in 1902. Letters of administration in

both estates prayed for in January, 1903.

(Trans., p. 54.)

That the appellant is the successor in interest of all

of said locators, excepting said Epperson and Parker.

(Trans., p. 46.)

Also the deaths of the following named persons, viz.

:

Otto Walther, whose interest is now claimed by said

respondent Jordan, died in 1886, letters of administra-

tion prayed for in September, 1896. (Trans., p. 47.)

William Hale died in 1886, letters of administration

prayed for in June, 1901. (Trans., p. 55.)

William B. Carr, whose one fourth interest is now

claimed by said respondent Carr Realty Company, died

on May 9, 1897, letters testamentary prayed for in May,

1897. (Trans., p. 49.)

The bill further show^s there was no change by deed

in the relation of the parties from 1875 until the com-

mencement of this suit, to-wit: on February, 1903,

except as follows :

—

In 1882 said Carr reconveyed to said Robinson and

said Walther their respective interests of one hundred

and fifty and nine hundred and thirty-seven and one

half feet in said mining claim. (Trans., p. 33.)

In 1 89 1 the tax collector of the county in which the

property in controversy is situated pretendedly con-



veyed the whole thereof to one F. G. Nagle. In the

same year said Nagle conveyed his interest in the prop-

erty to one Alexander Warner. (Trans., p. 35.)

In 1900 the Carr Estate was distributed to the Carr

Realty Company. In the same year the heirs and

devisees of Carr joined in conveying the premises to

said company. (Trans., pp. 49-50.)

In 1901 said Warner conveyed his interest to the said

respondent Huntington. (Trans., p. 41.)

In 1902 said respondent Huntington conveyed to said

respondents Thomas W. Nowlin and John H. Miller

the several interests now asserted by each of them.

(Trans., p. 47.)

In October, 1902, the Otto Walther interest, includ-

ing the interest of Troop to 200 feet, was transferred

to the respondent William H. Jordan.

(Trans., p. 48.)

It further appears that from 1876 to the year 1900,

no work was done upon the claim in controversy; that

when work was resumed thereon, it was by Huntington

and his confederates at a pecuniary loss and a waste of

the substance of the estate. (Trans., p. 34.)

The bill further shows that on ro-wit: the 23d day of

January, 1903, said respondents Huntington, Jordan,

Nowlin, Miller, Troop and the Carr Realty Company

commenced a suit against this complainant and the

other respondents herein named to quiet title to said

mining claim, and the whole thereof. That suit was

removed to this Court and is still pending.

(Trans., p. 56.)
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That thereafter and on the 7th day of February, 1903,

this suit was commenced. (Trans., p. 70.)

The said respondents, W. S. Bell, Charles Bell,

George M. Pinney, as administrator, etc., allowed the

bill to be taken pro confesso as to each of them.

(Trans., p. 99.)

The respondent Humphrey, as trustee, duly appeared

but took no other action herein. (Trans., p. loi.)

The respondent Parker made answer and filed a cross

complaint herein. (Trans., p. 75.)

The said respondent Caldwell was duly served with

process but made no appearance or took other action

herein. (Trans., p. 73.)

The said respondents Jordan and Nowlin demurred

jointly, Huntington, Troop and the Carr Realty Com-

pany demurred jointly, and Miller demurred sepa-

rately to the bill on various grounds, including laches.

The latter ground was the only question the Court

thought it necessary to consider. (Trans., p. 104.)

The demurrers were argued and submitted and sus-

tained upon the ground of laches and the bill dismissed.

This appeal is from the order dismissing the bill.

ASSIGNMENTS OF ERROR.

(Trans., p. 112.)

I.

That the said Circuit Court erred in sustaining the

demurrers to the bill in said suit.
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II.

That said Court erred in dismissing the bill in said

suit on the ground of laches, no laches being shown upon

the face of the said bill.

III.

That said Court erred in holding that this complain-

ant was guilty of laches from matters dehors the bill.

IV.

That said Court erred in holding that said bill

showed upon its face that it would be, and was inequi-

table to allow the complainant to now assert its rights.

V.

That said Court erred in holding that said bill

showed that the complainant's inaction worked injury to

anyone.

VI.

That said Court erred in holding that said bill

showed any occasion for the complainant to more

promptly assert its rights.

VII.

That said Court erred in not holding that the said

respondents and their grantors and predecessors in in-

terest were not tenants in common with the complainant.

VIII.

That said Court erred in holding that laches bars the

right of one co-tenant against the other in the absence of
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a showing in the bill that the defending co-tenants had

acquired title in fee by prescription to the disputed

premises.

IX.

That said Court erred in holding that laches could be

imputed to a co-tenant in possession according to his

right.

X.

That said Court erred in not holding that this com-

plainant's possession with the respondents' had never

been disturbed; that no ouster had occurred and no acts

of exclusion upon the part of the respondents equivalent

to an ouster had ever taken place.

XL
That said Court erred in holding that said respond-

ents had been lulled into security by any act of this com-

plainant and its grantors.

XII.

That said Court erred in not holding that the parties

to this suit wxre in almost exactly the same position now

that they were at the time the wrong for w^hich redress

is sought was done.

XIII.

That said Court erred in holding that mere lapse of

time acted as a bar in this suit.

XIV.

That said Court erred in not holding that under the

circumstances of this case the wrong done to the com-
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plainant was a continuing one and that lapse of time

did not purge the respondents' conduct from the fraud

alleged in the bill.

XV.

That said Court erred in holding the parties partici-

pating in or acquiring title with full notice of the fraud

charged in the bill can charge laches on the part of this

complainant in bringing this suit within the time pre-

scribed by the statute of limitations of the State of Cali-

fornia.

XVI.

That said Court erred in holding that it does not ap-

pear in said bill, and that it was intentionally left out of

said bill, upon what claim of title the five co-locators of

the mining claim in controversy, with others, applied

for the patent mentioned and set out in the bill.

XVII.

That said Court erred in holding that the respond-

ents, Frank A. Huntington, Thomas W. Nowlin and

John H. Miller could maintain the defense of laches in

this suit as it is shown in said bill that their, and each of

their asserted titles were and are of recent origin, and

that since the inception of said titles such work as had

been done upon the premises in controversy had resulted

in pecuniary loss and a waste of the substance of said

premises.

XVIII.

That said Court erred in holding that the respond-
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ents, Carr Realty Company, W. H. Jordan and W. H.

Troop could maintain the defense of laches to this suit

as it is shown in said bill that said respondents, and each

of them, are, and were, co-tenants of and trustees for

this complainant and as such have held the possession

of said premises for themselves and this complainant

and its grantors until ejected therefrom by the act of

said respondent, Frank A. Huntington, in the year 1900.

XIX.

That said Court erred in holding that it did not ap-

pear in said bill whether the application for patent, as

charged in the bill, was on the old location, that is the

location of September, 1867, or on a new location, or

made upon any location.

XX.

That said Court erred in holding that said bill

simply says that such five persons and their associates

applied for a patent and that they were guilty of prac-

ticing fraud on the government alone.

XXI.

That said Court erred in holding that numerous con-

veyances of different parts of the ground in controversy

to different parties were made wholly upon the title as

set up by the said second set of claimants to such ground.

XXII.

That said Court erred in holding that the bill avoided

the making of allegations as to what title the application

for patent was based upon, or applied for.
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XXIII.

That said Court erred in holding that it was to be

presumed and in presuming that the said application for

patent was based upon another location than that set out

in the bill.

XXIV.

That said Court erred in holding that a patent for a

mining claim cannot be procured without a location

notice.

XXV.
That said Court erred in holding that there must have

been, and was, a location notice and that there must have

been, and was, a chain of title from that location notice

down to the applicants for patent, and that such is self-

evident under the law, or evident at all.

XXVI.

That said Court erred in holding that if the first loca-

tors including the grantors of complainant who were

not included in said application for patent did not make

any opposition or adverse claim, it would be, and was,

evident that they had forfeited their rights to the ground

patented.

XXVII.

That said Court erred in holding that the law pro-

vides that, if the first locators, excluded as aforesaid, did

not make any opposition to the application for patent,

they forfeited their rights to the ground patented.
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XXVIII.

That said Court erred in holding that co-owners in a

mining claim must make their contest or they forfeit

their claim of title to the property in dispute in case a

patent for the claim is applied for by some of their co-

owners not acting in concert with the other co-owners

or co-tenants.

XXIX.

That said Court erred in holding that a patent was

iron-clad in its potency to protect its holders against co-

tenants or co-owners not named therein and who had

been improperly deprived of participation in the patent

proceedings by the co-owners or tenants in common

who applied for and obtained such patent.

XXX.

That said Court erred in not holding that when said

five co-locators applied for a patent for the ground in

controversy in the name of themselves, and others, but

not including the grantors and predecessors in interest

of complainant, that said patent proceedings and the

patent issued in pursuance thereof inured to the benefit

of the original fifteen locators of said mining claim.

XXXI.

That said Court erred in not holding that the patent

so procured under an outstanding title obtained by said

five co-locators for the benefit of themselves and their

said co-locators excluded by name from said patent
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proceedings and the patent issued in pursuance thereof

(enured to the benefit of the excluded locators).

XXXII.

That said Court erred in not holding that the said

five co-locators, who, with others, obtained the patent

for the ground in controversy, were trustees of the re-

maining co-locators excluded from such patent pro-

ceedings.

XXXIII.

That said Court erred in not holding that said

patentees and their grantees, with notice were, and are,

the trustees of such excluded co-tenants (and) of this

complainant.

XXXIV.

That said Court erred in holding that various pur-

chasers had procrred interests in the property subse-

quent to the issuance of the patent. Said purchasers

not being shown in the bill to be bona fide purchasers

of such or any interest in the property in dispute.

XXXV.
That said Court erred in holding that such purchas-

ers, not being bona fide purchasers, had a right to

depend upon the patent as valid in the face of the alle-

gations in the bill showing that the facts of the fraudu-

lent acts in obtaining the patent by excluding co-tenants,

were of record in the office of the county recorder, for

the county in which said mining claim was situated at
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and prior to the procuring of such interest by such pur-

chasers.

XXXVI.

That said Court erred in holding that tax sales,

shown in said bill to be invalid, and also a judicial adju-

dication of the title to which the complainant, nor its

grantors, were parties tended to or did show laches

upon the part of complainant or its grantors.

XXXVII.

That said Court erred in holding that there was

another location of the mining claim in controversy.

XXXVIII.

That said Court erred in holding that it must be, and

was evident that respondents depended upon some title

independent of their first locators.

XXXIX.

That said Court erred in holding that the failure of a

tender of contribution in the bill for the expense of

obtaining the patent was an element of laches.

XL.

That said Court erred in holding that complainant

should tender contribution of the expense of obtaining

the patent in a case when such patent was fraudulently

procured.

XLI.

That said Court erred in holding that a number of
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new purchasers who were, and are, innocent parties

have been brought into this controversy.

XLII.

That said Court erred in holding that any of the

respondents was a bona fide purchaser of any interest

of the mining claim in controversy.

XLIII.

That said Court erred in holding that great many

parties to the fraud have died.

XLIV.

That said Court erred in holding that the death of

any party shown in the bill to have died since the issu-

ance of said patent was in any way a detriment to the

rights of the respondents.

XLV.

That said Court erred in holding that the value of

the property had greatly changed.

XLVI.

That said Court erred in holding that any change in

the value of the property in controversy was shown in

the bill. (Trans., p. 112.)

POINTS.

I.

The ruling upon demurrer should have been con-

fined to the facts in the bill and admitted by the
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demurrer and should not have been based upon a sup-

posititious case nor upon statements made by counsel on

the argument, contradictory of the record.

II.

The doctrine of laches does not apply because the

relations of the parties and the value of the property

remiained substantially unchanged; and no new rights

have arisen which would render it inequitable to per-

mit the appellant to assert its rights.

III.

The appellant's inaction does not appear to have

worked injury to anyone, nor is it shown that there was

any occasion for appellant to more promptly assert its

rights.

IV.

The locators of the mining ground in controversy

became co-tenants by virtue of the location of the same;

and when part of the co-tenants surreptitiously applied

for a patent for the same they also became the trustees

for the excluded co-tenants and the grantees of such

patentees, with notice, occupy the same position.

V.

That where a patent is so obtained it is not necessary

for the excluded co-tenants to adverse such application

under the mining laws of the United States; nor can it

be assumed that such an application is based upon a

second or junior location made by some of the co-ten-
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ants in opposition to the rights of the other co-tenants

which is superior in right to the senior location, no

abandonment or forfeiture being shown.

VI.

The possession of the excluded co-tenants was never

disturbed. During all the times mentioned in the bill

up to the year 1900 the appellant and its grantors were

in possession according to their right and they were not

divested of that right by the appellees or their grantors,

until respondent Huntington entered upon the prop-

erty in January, 1900, and commenced to work upon

and mine the claim, without legal or equitable title.

Hence, the appellant is not chargeable with laches.

ARGUMENT.

I.

Facts should not be inferred in support of a de-

murrer OR BE introduced THEREIN.

A demurrer to a bill in equity cannot introduce as its

support new facts, which do not appear on the face of

the bill and which must be set up by plea or answer.

Stewart \. Masterson, 131 U. S. 151.

Story Eq. PI., 9th ed., sees. 447, 448, 503, 647.

Where deeds and other written instruments arc set

up in a pleading from which a certain inference as to

their legal effect may plausibly be drawn, but it is al-

leged as a fact, that a reason existed for their execution
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which would justify a different inference as to their

legal effect it cannot be held on demurrer that the for-

mer inference should, and the latter should not, be

drawn, but proof must be adduced to show the actual

facts which determine the proper effect of the instru-

ments.

Smith V. Glasgoiv Inv, Co., 74 Fed. 332.

In Darrow v. H. R. Home Prod. Co., 57 Fed. 467,

the Court said:

"Whether the charter and by-laws of the defendant

prevent it from contracting except under seal nowhere

appears except in the demurrer. For aught appearing

in the complaint the defendant has ample power to

contract by parol. It will be time enough to consider

the question when properly raised upon the record. It

follows that the demurrer must be overruled."

Questions raised in argument as the ground of de-

murrer ought not to be disposed of on a demurrer to

the bill failing to make averment of facts in the

cause which it is claimed by the defendant vitiate the

proceeding. They can only be disposed of when de-

veloped on the trial.

Pettit V. To^icn of Hope, 2 Fed. 623

;

Waite V. City of Santa Cruz, 75 Fed. 967.

[7. P. Ry. Co. V. Meier, 28 Fed. 9, was an action to

quiet title. A demurrer was interposed to the bill. In

the course of the opinion Mr. Justice Brewer said:

"I do not read the allegations of the bill as showing

possession to the defendants in terms, and while there
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are some expressions that point in that direction, yet

the matter is left open. If I could take the statements

of counsel on argument, the probabilities are that the

defendants are in possession, or some of them at least.

But I must act on the bill as it reads, and upon its alle-

gations I think that ground of demurrer cannot be sus-

tained."

In Townsend v. Vanderwerker, i6o U. S. i86, the

Court said:

"There are doubtless circumstances in the case which

indicate at least a difficulty of proof, if not to arouse a

suspicion, that perhaps the plaintiff may have over-

stated his case, but the pleader in a bill in equity is not

bound to state either the testimony or facts which mili-

tate against his theory, but only to present his case in

the light most favorable to his own interests, and asks

that, upon such presentation the court shall decide upon

the sufficiency of his bill."

The Court below assumed in the case at bar that

there was no tenancy in common or question of trust

involved in this case, and that the patent mentioned in

the bill was based upon an adverse location. The lower

Court said:

"It is asserted here by opposing counsel aliunde the

record that a second location was made. That however
we cannot consider except this: we may infer there w^as

another location. * * * We know very well that

a patent cannot be procured upon a mining claim with-

out a location notice. * * *

"There must have been a location notice and there

must have been a chain of title from that location notice
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down to the applicants for patent. That is self evident

from the law. So it is evident these applicants for

patent must have had a location notice on which to rely,

and shown a chain of title in themselves before they

were entitled to the property. It seems that this patent

was pending three or four or five years. I find no alle-

gation as to whether the first locators made any opposi-

tion to the patent. If they did not make any opposition

it would be evident that they had forfeited their rights.

The law so provides. They must make their contest or

they forfeit their claim of title to the property in dis-

pute." * * *

"The plaintiff says that it and its grantors were co-

tenants with these other parties. / cannot see why they

were co-tenants, if these other parties depended on

another location. As I say they must have had another

location. They could not depend on the original loca-

tion because they were not parties to that, and in order

to make them co-tenants, it must appear that both

parties relied upon the same origin of title and not upon

opposing titles, but it must be evident that defendants

depended upon some title independent of these first

locators and I think adverse to them, so that under no

circumstances are they co-tenants.' ' (Trans., p. 107

et seq.)

If there were any reasons why the legal title ought

not to be divested out of the appellees, they must be

brought forward by plea or answer. The Court can-

not say merely on an inspection of the bill that the

relief sought is barred by laches. To warrant such a

ruling the case ought to be free from doubt, as was

said in Putnam v. New Albany, 4 Biss. 365.

Lemoine v. Dunklin Co., 38 Fed. 570.

m
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The ruling of the Court in the case at bar is not in

harmony with the law and the facts stated in the bill

and admitted by the demurrers.

A notice of location is not an instrument required by

the United States mining law as an element of location

of a mining right or claim.

Hawsv. Victoria Copper M. Co., i6oU. S. 318;

Black V. Elkhorn M. Co., 163 U. S. 445;

Nor does the act of Congress require a mining claim

to be recorded.

Gird V. California Oil Co., 60 Fed. 535 ;

Meydenbauer v. Stephens, 78 Fed. 787;

Smith V. Nerjcell, 86 Fed. 58;

Moore V. Hammerstag, 109 Cal. 122;

The Court will take judicial notice that at the time

of the location there was no State law requiring notices

of location to be recorded, and there is no allegation in

the bill that the local rules required recordation.

Therefore recording of such notice was not required.

Thompson v. Spray, 72 Cal. 533;

Souter V. Maguire, 78 Cal. 544.

Nor does it necessarily follow that '^There must have

been a location and there must have been a chain of title

from that location notice down to the applicants for

patent or that that is self evident under the law." On
the contrary, the United States mining law distinctly

provides that: ,
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"Where such person or association, they and their

grantors, have held and worked their claims for a

period equal to the time prescribed by the statute of

limitations for mining claims of the state or territory

where the same may be situated, evidence of such pos-

session and working of the claims for such period shall

be sufficient to establish a right to a patent thereon un-

der this chapter." (VI, Title XXXII.)

Rev. Stats., sec. 2332.

Where an applicant for a patent relies on a title un-

der the statute of limitations as provided by said section

2332, his line of procedure is set out in paragraphs 69

to 73 of the Land Office Regulations. Paragraph 70

of said regulations provides that:

''Where an applicant desires to make his proof of

possessory right in accordance with this provision of

law he will not be required to produce evidence of loca-

tion, copies of conveyances or abstracts of title/'

In the event of the mining records in any case having

been destroyed by fire or otherwise secondary evidence

of the possessory title of the applicant for patent is re-

ceived by the land department and patent may issue

thereon.

L. O. Reg., par. 33.

If a person actually holds possession and works the

claim for the requisite period of time under the local

statute of limitations his right to patent is complete.
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Such possession and working is the equivalent of a valid

location.

Belk V. Meagher, 104 U. S. 287;

Altoona Q. M. Co. v. Integral O. M. Co., 114

Cal. 105.

It follows that it was not essential that the grantors

named in the deed of March 10, 1869, should have title

to the mining ground in controversy to enable the five

excluding locators to procure the patent in the names

of themselves and their grantors. (Trans., p. 11.)

This must be true, for one may enter under a deed

describing the boundaries of the claim, his grantor

being without title. Such entry will be under color of

title, and his possession will in time ripen into such a

right as will authorize the government to issue its pat-

ent although no location ivas ever made.

Lebannon M. Co. v. Con. Rep. M. Co., 6 Colo.

381;

Harris v. Equator M. & S. Co., 8 Fed. 863 ;

420 Mg. Co. V. Bullion Mg. Co., 3 Saw. 645.

One may, therefore, enter upon public land without

location, and if the extent of his possession is defined,

his holding adverse against all the world save the gov-

ernment, and his working of the claim such for the

required period, as will indicate a continuous posses-

sion and user, he may apply for patent, basing his right

upon such possession and user.

Lindley on Mines, (ist ed.), sec. 688.
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By virtue of the location of the mining claim in con-

troversy, the locators thereof under the location of Sep-

tember, 1867, became tenants in common of the ground

located under a common source of title.

Chase V. Savage Mining Co., 2 Nev. 14;

Morton v. Solombo etc. Co., 26 Cal. 527;

Gore V. McBrayer, 18 Cal. 582;

Morenhaut v. Wilson, 52 Cal. 263;

And none of them could go behind it to the preju-

dice of another.

Whitman v. Steiger, 46 Cal. 256;

Spectv. Gregg, ^i Cal. 198;

Olney v. Sawyer, 54 Cal. 379;

Rego V. Pelt, 65 Cal. 254.

The possession of one tenant in common inures to the

benefit of all until the possession becomes adverse.

Mallett V. Uncle Sam, i Nev. 188 ;
'

Warring v. Crow, 11 Cal. 366;

Southmayd v. Southmayd, 4 Mont. 100;

Colman v. Clements, 23 Cal. 245

;

Union Con. S. M. Co. v. Taylor, 100 U. S. 37;

Van Valkenburg v. Huff, i Nev. 148.

A status once established is presumed by the law to re-

main until the contrary appears (see People v. Feilen,

58 Cal. 218) ; or, as a like rule is expressed in the Code

of Civil Procedure (see section 1963, subdivision 32),
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*'that a thing once proved to exist continues as long as is

usual with things of that nature."

Kidder v. Stevens, 60 Cal. 419.

The bill shows that the locators of the mining claim

in controversy entered into actual possession of that

ground under the location of 1867. Therefore the pre-

sumption of law is that the possession and its original

character continued until the contrary is shown or

appears.

It follows that any one who sought to acquire any

interest in the property in question took with notice of

the rights of the appellant and its grantors.

In Sioneseifer v. Kilburn, 122 Cal. 664, the Supreme

Court of this State announces the principle sustaining

the foregoing proposition in the following language:

"It is said in Bryan v. Ramirez, 8 Cal. 461, 68 Am.

Dec. 340, that Svhere a party has an equity and also

actual possession of the property, a purchaser of the

legal title is bound to take notice. The law permits an

equity to exist, but does not require or permit it to

be recorded; and when the party holding the equity

does all the law will permit him to do, his equity will

be protected, and all w^ho purchase of a grantor out of

possession must take notice.' The principle of equity

jurisprudence announced in Bryan v. Ramirez, supra,

has been asserted in many subsequent cases, but dif-

ferently expressed. In some of them such possession

has been held to impart notice per se; but in others
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such possession was treated as evidence of notice only.

The result, however, should be the same in either view."

The rule of law^ that a person coming into possession

of lands under the agreement or license of another can-

not be permitted to deny the title of the latter, when

called upon to surrender, is of almost universal ap-

plication.

Phelan v. Kelly, 25 Wend. 391.

This principle extends to one who takes possession

by virtue of a claim of title, of which title he is co-

tenant with others. Upon any contest arising between

himself and his co-tenants he cannot, at least while re-

maining in possession, deny the validity of the common

source of title, nor defend himself by proving that the

paramount title is in some third person.

Braintree v. Battles, 6 Vt. 395 ;

Funk V. Neivcomer, 10 Md. 301

;

Olney v. Sawyer, 54 Cal. 379;

Newman v. Bank of California, 80 Cal. 373.

The transaction by which some of the tenants in com-

mon claim to have acquired the whole estate to the ex-

clusion of their co-tenants cannot be upheld within the

principle of many cases.

Van Home v. Fonda, 3 Johns Ch. 388

;

Rothwell V. Dewees, 2 Black (U. S.) 613 ;

Knolls V. Barnhart, 71 N. Y. 474;

Dubois V. Campan, 24 Mich. 361.
^
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It is conceded that a tenant in common, under some

circumstances may make a valid relocation of the

claim to the exclusion of his co-tenants, but there must

first have been due severance of the relations of the co-

tenants. For instance, after abandonment and for-

feiture of the claim held in common. But if the

relocation is tainted with fraud the relocating co-tenant

will be held to be a constructive trustee under the relo-

cation for his co-tenants.

Saunders v. Mackey, 5 Mont. 523.

Or if the claim is relocated by a third person through

collusion w^ith one of the co-tenants, the relocator may

be declared a trustee for the defrauded co-tenants,

Doherty v. Morris, 11 Colo. 12,

even after patent has issued without adverse suit being

brought during the pendency of the patent proceeding.

Proof of abandonment of the claim must first be

shown to enable some of the original locators to asso-

ciate themselves with strangers in a valid relocation of

the claim.

Strang v. Ryan, 46 Cal. 33.

And a forfeiture of a mining claim cannot be estab-

lished except upon clear and convincing proof of the

failure of the locators or owners of the claim to have

the work done or improvements made to the amount

required by law.

Hammer v. Garfield M. and M. Co., 130 U. S.

292;
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Book V. Justice M, Co., 58 Fed. 118;

Emerson v. McWhirter, 133 Cal. 515.

Where either abandonment or forfeiture are relied

upon the burden of proof rests with the party asserting.

Quigley V. Gillett, loi Cal. 462;

Jokfison V. Young, 18 Colo. 625.

Lapse of time, absence from the ground or failure to

work it for any definite period unaccompanied by other

circumstances, are not evidence of abandonment.

Partridge v. McKinney, 10 Cal. 181

;

Mallett V. Uncle Sam M. Co., i Nev. 157.

The mining law, the regulations of the land office and

the decisions of the courts are in harmony upon the

propositions that in patent proceedings proof of loca-

tion, the existence of a location notice or chain of title

therefrom are not essential in all cases to the issue of

patent, or that it is essential to ^'adverse" an application

for patent by one claiming under a common source of

title with the applicant.

The view which is most compatible with the allega-

tions of the bill in the case at bar is that the patent was

issued either as the result of a conspiracy entered into

between the five locators named therein with the grant-

ors named in the deed of March 10, 1869, ^^ ^^at such

deed is the result of the acquirement, by such locators,

of an outstanding title.

In neither event would the cotenancy created by the
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location set forth in the bill be disturbed even if the out-

standing title was of a senior conflicting location.

Franklin M, Co. v. O'Brien, 22 Colo. 129.

Even though such senior location may be the true

title.

Olney v. Sawyer, 54 Cal. 379.

It is well established law that where one of several

co-owners of a mining claim applies for a patent in his

own name, the excluded co-tenants are not adverse

claimants within the meaning of the law requiring them

to intervene in patent proceedings as they claim equities

which are based upon the legal title thus conveyed.

Sussenbach v. First Nat. Bank, 5 Dak. 477;

Brundy v. MayfieId, 15 Mont. 201

;

Doherty v. Morris, 1 1 Colo. 12.

The statute contemplates the filing of an adverse

claim suit by one setting up a title against the mining

claim applied for, not by one claiming an interest in

the claim.

Turner v. Sawyer, 150 U. S. 578;

Hunt V. Patchen, 35 Fed. 816.

United States v. Minor, 1 14 U. S. 240, was an action

by the government to set aside a patent on the ground

of fraud. Mr. Justice Miller, speaking for the Court

upon the manner of obtaining patents, said :

"In nine cases out of ten, perhaps in a much larger

percentage of cases, the proceedings are wholly ex
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parte. In the absence of any contesting claimant for a

right to purchase or secure the land, the party apply-

ing has it all his own way. He makes his own state-

ment, sw^orn to before those officers, and he produces

affidavits. If these affidavits meet the requirements of

the law, the claimant succeeds, and what is required is

so well known that it is reduced to a formula. It is not

possible for the officers of the government, except in a

few rare instances, to know anything of the truth or

falsehood of these statements. In the cases where there

is no contesting claimant there is no adversely pro-

ceeding whatever. The United States is passive; it op-

poses no resistance to the establishment of the claim,

and makes no issue on the statement of the claimant."

* * * (p. 240.) ^'But in proceedings like the pres-

ent, wholly ex parte, no contest, no adversary proceed-,

ings, no reason to suspect fraud, but where the patent is

the result of nothing but fraud and perjury, it is enough

to hold that it conveys the legal title, and it would be

going quite too far to say that it cannot be assailed by a

proceeding in equity and set aside as void, if the fraud is

proved, and there are no innocent holders of value."

(P- 243-)

As has been shown herein, a deed from one having no

title may be the basis of the patent for the land de-

scribed in such deed. This enables a co-tenant of

elastic conscience to secure such a deed and by ignoring

the rights of his co-tenants and suppressing proof of

the location, and claim of title thereunder, secure the

patent in his own name.

And this, although all of such proof was duly of

record in the mining district and county records. All
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the authorities agree however that by such a proceeding

the fraudulent patentee is the trustee for his co-tenants.

Again, if the deed of March lo, 1869, to the exclud-

ing co-tenants was not a fictitious transfer for the pur-

pose of giving color of title to the claim in controversy

it was the purchase of an outstanding title and inured

to the benefit of all the co-tenants.

In Turner v. Sawyer, 150 U. S. 586, the court said:

"It is well settled that co-tenants stand in a certain

relation to each other of mutual trust and confidence;

that neither will be permitted to act in hostility to the

other in reference to the joint estate, and that a distinct

title acquired by one will inure to the benefit of all. A
relaxation of this rule has been sometimes admitted in

certain cases of tenants in common who claim under

different conveyances and through different grantors.

However that may be, such cases have no application

to the one under consideration, wherein a tenant in com-

mon proceeds surreptitiously, in disregard of the rights

of his co-tenants to acquire a title to which he must have

known, if he had made a careful examination of the

facts, he had no shadow of right. We think the general

rule as stated in Bissell v. Foss, 114 U. S. 202, 259,

should apply—that such a purchaser (of an outstand-

ing title or incumbrance upon the joint estate for the

benefit of one tenant in common) inures to the benefit

of all, because there is an obligation between them,

arising from their joint claim and community of inter-

est; that one of them shall not affect the claim to the

prejudice of the others. {Rothivell v. De-wees, 2 Black,

613; Fan Home v. Fonda, 5 Johns Ch. 388; Lloyd v.

Lynch, 28 Pa. St. 419; Downer v. Smith, 38 Vt. 464.)
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^^A title thus acquired the patentee holds in trust for

the true owner, and this Court has repeatedly held that

a bill in equity will lie to enforce such trust. {Johnson

V. Towsley, 13 Wall. 72; Moore v. Robbins, 96 U. S.

350; Marquez v. Frisbie, loi U. S. 473 ; Rector v. Gib-

bon, III U. S. 276, 291 ; Monroe Cattle Co. v. Becher,

147 U.S. 47-)"

See, also, Hardware Co. v. Cobbon, 13 Mont.

351.

Upon well settled principles a tenant in common can-

not be permitted, if entering and remaining in posses-

sion as a tenant in common, to assail the common title

or draw its validity in question.

Bornheimer v. Baldwin, 42 Cal. 34;

Olney v. Sawyer, 54 Cal. 385.

The general rule is, that a tenant in common who

buys an outstanding title holds it in trust for his co-

tenants.

Mandeville v. Solomon, 39 Cal. 135.

The mere fact of the purchase does not affect their

legal relation; nor is it affected by mere seisin and pos-

session of one after the purchase, however long contin-

ued; nor does such possession constitute an adverse

possession, which sets in motion the running of the stat-

ute of limitations. There can be no adverse possession

against a co-tenant until ouster and disseisin. The ten-

ant in common, even if out of actual possession, has

the right to assume that the actual possession of his co-
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tenant is his possession, and is held under and in sub-

ordination to their common title, whatever it be,

and that the exclusive possession is not adverse to him.

Mining Co, v. Taylor, loo U. S. 40.

If the deed of March loth, 1869, represents the pur-

chase of an outstanding title the doctrine that where one

co-tenant purchases such a title for the benefit of his co-

tenants, the latter must within a reasonable time,

contribute or offer to contribute their proportion of the

purchase money does not apply. That principle ap-

plies to cases only where the purchasing co-tenant

wishes to be paid, and conducts himself accordingly.

Boskowitz v. Davis, 12 Nev. 469.

The bill does not show a wish upon the part of the

excluding co-tenants to be reimbursed for the expense

of obtaining said deed or said patent. But the Court

below, in the case at bar, held that if complainant

claimed an interest in the property it should certainly

''offer to pay their proportion of the expenses which the

parties were at in procuring the patent."

(Trans., p. 109.)

Merry v. Brodt, I2i Cal. 338, was an action brought

to have certain lands decreed to be held in trust by the

defendants for the use and benefit of plaintiffs. Mr.

Justice Garoutte delivered the opinion of the Court and

said:

''It is next insisted that plaintiff's are entitled to no

relief because they have failed to do equity in not pay-
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ing defendant the expense incurred by him in the pro-

curement of his patent. A court of equity is not

inclined to treat the conduct of this defendant kindly.

There is nothing in his conduct to commend it to the

Court. He has been guilty of gross fraud, and equity

owes him nothing. * * * Xhe labor and expense

of prosecuting this action necessarily entailed upon
plaintiffs by defendant's fraudulent acts, may well be

said to counterbalance any such alleged claim of equity

in his favor."

A legal location of the claim in controversy being

alleged in the bill the Court was bound to presume that

the claim was owned by the locators named in the loca-

tion notice of September, 1867.

C. C. P., sec. 1963, subds. 11 and 12.

As the fact of location was well pleaded therein and

therefore admitted by the demurrers.

Sullivan v. Iron S. M. Co., 100 U. S. 550;

Pullman Palace Car Co. v. R. R., 115 U. S. 587.

That presumption may be rebutted in a proper case

but under the authorities cited that principle cannot be

rebutted by any statement in the demurrer or by

statements made by opposing counsel on argument. In

assuming, as the lower Court did, that another location

had been made which took precedence of the location

set out in the bill the further presumption must be in-

dulged in that the "first location" had been either for-

feited or abandoned, as there cannot be room for two

valid locations upon the same ground at the same time.
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Such a presumption is violative of the rule that

where a legal location is shown, the burden of proving

forfeiture thereof is upon the one claiming under an

adverse relocation.

Hammer v. Garfield M. & M. Co., 130 U. S.

291;

Quigley V. Gillett, loi Cal. 462

;

Johnson v. Young, 18 Colo. 625;

Coleman v. Centes, 12 Mont. 301.

Forfeiture must be specially pleaded to render evi-

dence thereof admissible.

Hammer v. Garfield M. & M. Co., 130 U. S.

291;

Morenhaut v. JVilson, 52 Cal. 263

;

Quigley v. Gillett, loi Cal. 462.

The courts do not incline to the enforcement of this

class of penalties which have always been deemed odi-

ous in the law.

Book V. Justice M. Co., 58 Fed. 106;

Quigley V. Gillett, loi Cal. 462.

There is no allegation in the bill showing forfeiture

or an adverse relocation.

The foregoing authorities establish the doctrine that

co-locators of a mining claim are tenants in common

and that if one or more of them surreptitiously obtain

a patent in their names to the exclusion of their co-

tenants such patentees are the trustees of the excluded

co-locators. And that the expense of prosecuting an
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action based upon such proceedings offsets a claim for

contribution of the expenses incurred by the patentee.

In conclusion upon this branch of the case, ace call at-

tention to the fact that the bill distinctly alleges that

the mining claim in controversy ivas located on Septem-

ber 21 , l86j, (Trans., p. 4), on lands of the public

domain, entirely vacant and unoccupied and 'were not

owned, held or claimed by any person, or persons, as

mining ground or otherwise, and while the same were

so vacant and unclaimed, to-wit: on the day aforesaid,

said co-locators took possession of the same as a mining

claim, and continuously held and occupied the same

and held an exclusive possession of the same, which was

uncontroverted and unopposed (Trans., pp. 5-6) until

entry by Huntington thereon. (Trans., p. 34.) These

allegations negative the presumption of a valid adverse

location. We concede that if there was an adverse loca-

tion, valid or otherwise, upon which the application for

patent had been made, it would end this controversy;

(no adverse suit having been commenced within the

statutory time,)if some of the co-tenants can join with

outsiders in making such location under the circum-

stances set forth in the bill.

II.

A SUIT TO QUIET TITLE WILL NOT AFFORD ADEQUATE RE-

LIEF TO ONE SEEKING TO ENFORCE A TRUST AND
COMPEL A CONVEYANCE.

It appears in the bill that the demurrants in January,

1903, brought suit against this appellant, and others
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who are joined with such demurrants as respondents in

this suit, to quiet title to the premises in controversy

and which suit was pending in this Court at the time

of the argument upon demurrer which led to the dis-

missal of the bill herein. In the course of its opinion

sustaining the demurrer the lower Court referred to

that suit and stated that ''the plaintiffs (appellant), if

they have any interest, can assert it in this suit. They

have a complete remedy." (Trans., p. i lo.)

We respectfully submit that in so ruling the Court

overlooked the distinction between a suit to enforce a

trust and compel a conveyance and a suit to quiet title.

The first suit named proceeds upon the theory that the

legal title is in the respondents, whereas a suit to quiet

title ordinarily proceeds upon a contrary theory and

cannot be maintained against the holder of the legal

title.

San Bernardino Co. v. San Bernardino Nat.

Bank, 127 Cal. 245.

The case last cited was an action to enforce a trust

and compel a conveyance and it appears therein that

the defendant therein pleaded in bar a judgment in

his favor and against plaintiff rendered in a former

suit to quiet title which action was brought by plain-

tiff against defendant and the judgment of the Court

below in defendant's favor was based entirely on a

finding favorable to the defendant on his plea in bar.

In the course of the opinion in that case it was said:

"In an action to quiet title the relief sought in the
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case at bar could not be obtained. Plaintiff should not

be estopped from maintaining an action for relief that

he is entitled to on the facts as they exist because he

previously mistook his remedy and tried to maintain

an action that he never was entitled to. The foregoing

views find support in Von Drachenfels v. Doolittle,

77 Cal. 295; O'Connor v. Irvine, 74 Cal. 435; Harri-

gan V. Moucry, 84 Cal. 457; Shannahan v. Crampton,

92 Cal. 9."

See, also, McDonald v. McCoy, 121 Cal. 55.

Harrigan v. Mo'wry, 84 Cal. 457, was an action to

quiet title. The plaintiff was the owner of the equi-

table title to the property in litigation, and the defend-

ant was the owner of the legal title thereto as her trustee.

Mr. Justice Works speaking for the Court said:

"Conceding that an action to quiet title was the

proper remedy, the Court under the evidence, should

have rendered judgment accordingly. Such a judg-

ment would have availed the plaintiff nothing. It

w^ould have left her just as she was in the beginning.

Her object was not to declare the title as it really was,

which is the effect of a successful action to quiet title.

Her purpose was to change the title and vest in herself

the legal title that w^as outstanding in her trustee. This

could not be done by an action to quiet title. The
proper action would have been to close up the trust,

or to show that it had been closed, and to compel a con-

veyance of the legal title."

Hence, the suit to quiet title referred to by the lower

Court in the case at bar was not appropriate nor even

permissible.
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Harrigan v. Mowry, 84 Cal. 467;

Shannahan v. Crampion, 92 Cal. 9;

Frost V. Spitley, 121 U. S. 552.

And the plaintiffs therein would be properly non-

suited in such action upon proof of the facts as claimed

by them.

Shannahan v. Cranipton, 92 Cal. 9.

Briefly the facts in the case at bar as far as pertinent

to this question, are, that the legal title to 1 162 J feet of

the property in litigation stands in the name of re-

spondent William H. Humphrey, trustee appointed in

place of William B. Carr in whom the legal title stood

from June 1875 to the time of his death in May, 1897.

Humphrey is also a respondent in the said suit to quiet

title. In the action to quiet title in the State Court

which resulted in the judgment of January, 1902, that

Court carved out of said 1 162 J feet an interest of 962 J

feet for Huntington and 200 feet for Troop. That

judgment passed no valid interest or gave title to either

Huntington or Troop.

And a judgment in that suit would not, under the

principles laid down in the foregoing cases be res adju-

dicata in the suit brought by appellant to enforce a trust

and to compel a conveyance as such relief cannot be

obtained in a suit to quiet title but w^ould leave the

parties in statu quo as the former judgment is conclu-

sive between the parties only ''where the same thing

under the same title" is litigated.

C. C. P., sec. 1908.
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Hence, if a suit to quiet title will not afford the relief

sought in an action to enforce a trust and compel a con-

veyance, or to close a trust, the suit to quiet title will not

afford ''a complete remedy" in this litigation to either

side. Nor can its pendency properly cut any figure in

the defense of laches.

The suit to quiet title referred to by the lower Court

as aforesaid seems to serve no other purpose than, pos-

sibly, as evidence of an ouster, and that any inaction

upon appellant's part was not taken by demurrants as an

abandonment of its rights. It is the first attempt of

the persons claiming adversely to the excluded co-

locators to obtain an adjudication of their claims against

appellant or its grantors. This action upon their part

was quickly followed by the commencement of the case

at bar, wherein only can this controversy be adjudicat-

ed. And there can be no bar either by limitation or

laches in a case wherein the cestuis que trust wxre in

possession according to their right and no adverse claim

made by the trustees. Nor will mere neglect of the

trustees to convey or of the cestuis que trust to demand

or compel conveyance, as in this case, bar the right to

maintain this action.

Scadden Flat G. M. Co. v. Scadden, 121 Cal.

39-41.

See, also, authorities cited in the next succeed-

ing subdivision of this brief.
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Mere lapse of time UxNaccompanied by the acqui-

sition OF NEW RIGHTS OR INCREASE IN THE VALUE

OF THE PROPERTY IS NOT SUFFICIENT TO RAISE THE
BAR OF LACHES, EVEN WHERE THE DEFENSE APPLIES.

The appellees claim that because an interval of some

twenty-nine years has elapsed between the issuance of

the patent and the commencement of this suit, the com-

plainant's claim is stale and barred by laches.

It is well settled that mere lapse of time will not

prove a valid defense so long as the relative position of

the parties is not altered to the defendant's prejudice or

where tnere I^as been no perceptible change in the

value of the p/operty.

NuyidjV. Powers, 136 Mass. 273;

Dagrers v. Fan Dyck, 37 N. J. Eq. 130;

P/rt//,v. P/^//, 58N. Y. 646;

Wo/tiston V. Tribe, L. R. 9 Eq. 44;

IJaq^ad V. Grinnan, 152 U. S. 416;

^foivTisend v. Vanderwerker, 160 U. S. 186;

Q Brien v. JVheelock, 184 U. S. 493;

Hanchett v. Blair, 100 Fed. 827, and cases cited

;

Ex Mission L. IF, Co. v. Flash, 97 Cal. 632.

Nor is the doctrine of laches applicable in this case

because it appears from the bill that until ousted by

Huntington in 1900 the appellant and its grantors were

in possession of the mining claim in controversy since

September, 1867. (Trans., pp. 5-34.)
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All the authorities hold that the defense of laches

prevails only where it has been shown that the party

seeking relief was out of possession.

Wagner v. Baird, 7 How. 258

;

Abraham v. Ordway, 158 U. S. 421

;

Massenburg v. Denison, 71 Fed. 625;

Dorman v. Dorman, 58 N. E. Rep. 237.

In the case of Hanchett v. Blair, supra, Judge Mor-

row, speaking for the Circuit Court of Appeals said

:

"The general reasoning upon the question of limita-

tions may be said to apply to the defense of staleness of

complainant's cause of action not with regard to the

period of time elapsing but to the equitable considera-

tions involved. It has been repeatedly said by the Fed-

eral authorities that:

"Laches does not, like limitations grow out of the

mere passage of time. It is founded upon the inequity

of permitting the claim to be enforced—an inequity

founded upon some change in the condition or relations

of the property or parties." [Galliher v. Cadwell, 145

U. S. 368; 12 Sup. Ct. 873; 36 L. Ed. 738.) "The

length of time during which a party neglects the asser-

tion of his rights, which must pass in order to show

laches varies with the peculiar circumstances of each

case, and it is nqt, like the matter of limitations, sub-

ject to an arbitrary rule. It is an equitable defense,

controlled by equitable considerations, and the lapse of

time must be so great, and the relations of the defendant

to these rights such that it would be inequitable to per-

mit the plaintiff now to assert them." {Alsop v. Riker,

155 U. S. 461 ; 15 Sup. Ct. 167, 39 L. Ed. 223.)
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*'This inequity has been often held to arise from

changed value of property during the time elapsing

from the date of the transactions which are the subject

of the suit or from some changed relations of the parties

to the property—as when a sale has taken place, and

new rights have arisen. [Hubbard v. Trust Co., 33

C. C. A. 520, 528, 87 Fed. 51 ; Bartlett v. Ambrose, 24

C. C. A. 307, 399, 78 Fed. 839.) * * * Each case

of laches depends on its own circumstances, and in the

case at bar the complainant's inaction does not appear

to have worked injury to anyone; nor is it shown that

there was any occasion for more promptly asserting his

rights."

In IVollaston v. Tribe, supra, Lord Romilly said:

''Great stress was laid on the lapse of time, but I

think nothing of that because all the parties interested

are in the same state now as they were then. If there

had been any delay with an altered state of matters,

that might have raised a question, but there is nothing

of that sort."

In Ilovey v. Bradbury, 112 Cal. 625, the court said:

''When we come to view plaintiff's conduct gener-

ally, can there be seen any act or omission upon his

part which would justify so stern a treatment of his

claims as its rejection under the doctrine of laches.

That doctrine, as has been said, is neither technical

nor arbitrary. // is not designed to punish a plaintiff.

It can be invoked only when to allow the claim would

be, because of the claimant's own acts, to prevent an

unwarranted injustice. // looks to the peace of society

and not to the punishment of the claimant even if he

has been negligent. Whether or not the doctrine ap-
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plies depends and must depend, therefore, upon the

circumstances of the case. It is usually applied where
a plaintiff, with the knowledge that his rights have

been invaded, or his trust repudiated, has submitted

to unconscionable delay, during which other rights

have arisen, founded somewhat upon his silence and

acquiescence. But // is never permitted to be invoked

merely to aid a faithless trustee in consummating his

wrong. Nor was it ever designed to be a check on the

right of a person to impose confidence and trust in

another."

See, also, Ex-Mission L. & TV. Co. v. Flash,

supra.

Insurance Company v. Eldredge, 102 U. S. 545, was

an action to set aside a deed. The Court through Mr.

Justice Field said:

*'As to the position that complainant is barred of the

relief he seeks in asserting his claim we do not think

there is any force in it. The company, as already

stated, (because the deeds were of record, and he was

bound to take notice of them), must be deemed to have

known of the want of power in the trustee to release

the property from the Coburn deed and it does not lie

in its mxouth to object that the complainant did not

sooner seek to set aside the priority of lien thus gained;

nor can it aver that his claim to have the instrument

cancelled, by which this priority was secured is a stale

one, when asserted within the period allowed by law,

and no rights of third parties as bo7ia fide purchasers

have intervened to render inequitable the assertion of

his original lien."

See also Townsend v. Vanderwerker, 160 U. S.

186, and cases cited.
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A multiplication of authorities upon these points, and

there are many, would be supererogatory.

All the authorities agree that the mere passage of

time when the conditions or relations of the parties and

the value of the property are unchanged is insufficient

to constitute laches. The test is whether it would be

inequitable to permit the complainant to assert its

rights; and "where a party is in possession of land he

may wait until his title and possession are attacked be-

fore setting up equitable demands, and this without

being chargeable with laches."

Massenburg v. Denison, 71 Fed. 625.

A party in possession of land under a lost unrecorded

deed is not estopped by a delay of 40 years to maintain

proceedings to establish the same and correct the de-

scription therein w^hen upon the first claim of an adverse

title he takes steps to protect his claim.

Simyjions Creek Coal Co. v. Doran, 142 U. S.

417.

In Gorsbach v. Broicn, 72 Wis. 458, the common

grantor of certain premises, in the deed in favor of

complainant, granted a right (^f way across the lands

which were afterwards conveyed to respondent. In

pursuance of such grant complainant made use of a

way which differed from that specified in the deed.

Respondent interfered with his use of such wav, and

complainant thereupon brought suit for the reforma-

tion of his deed. Held, that although the suit was not

brought until 19 years after the deed, yet as it had been
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brought within six years of the respondent's interrup-

tion of the way which complainant had hitherto en-

joyed, he was not guilty of laches.

In Snider v. Johnson, 25 Or. 331, the Court said:

"The defendant contends that the plaintiff having

set up her cause of suit upon an alleged resulting trust,

the plea of the statute of limitations may be interposed

in bar thereof. The principle is elementary that time

does not bar a direct trust when the relation of trustee

and cestui que trust is admitted to exist [Manaudas v.

Mann, 22 Or. 525), but the courts will not enforce a

resulting trust after a great lapse of time or laches

on the part of the supposed cestuis que trust. (Perry,

Trusts, sec. 141.) There is, however, an exception to

the application of this general rule in favor of a cestui

que trust in possession of an estate. In such case the

statute does not begin to run until he has been ousted.

Gilbert v. Sleeper (Cal.), 12 Pac. 172; Lakin v. Min-
ing Company, 25 Fed. 347; Love v. Watkins, 40 Cal.

569; McCauley v. Harvey, 49 Cal. 497; Altschul v.

Polack, 55 Cal. 633. The record shows that plaintiff

occupied the north half of said lot from 1869 to 1887,

except when a new house was being built thereon from

1875 to 1883, and that she had never been denied the

possession thereof until 1888, and therefore the statute

of limitations did not begin to run until that time."

In Raymond v. Flavel, 27 Or. 235, the Court said:

"The trustee holds in right of the cestui que trust, and

. . . as long as he holds in that right his possession

cannot be hostile or adverse. . . . 'But,' says Mr.

Justice Gray in Speidel v. Henrici, 'this rule is in ac-
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cordance with the reason on which it is founded, and as

has been clearly pointed out by Chancellor Kent and

Mr. Justice Story, subject to this qualification: that

time begins to run against a trust as soon as it is openly

disavowed by the trustee, insisting upon an adverse

right and interest, which is clearly and unequivocably

made known to the cestui que trust, as when, for in-

stance, such transactions take place between the trustee

and the cestui que trust as would, in the case of tenants

in common, amount to an ouster of one of them by the

others (120 U.S. 386.)

The law cannot compel a party in possession of real

property to assert his rights against claims made by

others until his rights are assailed by possession or suit.

In Barber Asphalt Paving Company v. Ridge, 68

S. W. Rep. 1045, the Supreme Court of Missouri, Div.

No. 2, said:

''In Richter v. Merrill, 84 Missouri Appeals, 150,

'a man who purposes taking some affirmative legal ac-

tion himself may be required to do so within a limited

time (as by the statute of limitations), else he will be

shut out of the courts. . .
.' 'The law does not com-

pel any man who is unassailcd to pay any attention to

unlawful pretenses which are not asserted by possession

or suit.' Groesbeck v. Seeley, 13 Mich. Loc. Cit. 342-

344." In Spurlock V. Dougherty, 81 Mo. Loc. Cit. 183,

this Court said: "No law can compel one who has

possession and a claim of right to take legal steps against

an outstanding or opposing claim, and expressly ap-

proved and adopted the language of Judge Campbell
in Groesbeck v. Seeley, 13 Mich. 329."
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In Fawcett v. Fawcett, 85 Wis. 332, the Court said:

^'There can be no doubt the complaint states facts

sufficient to show that the plaintiff is entitled to enforce

a resulting trust in the land in controversy; that is to

say, she is entitled to have vested in her the absolute title

to such land, unless she is excluded from such relief by

the statute of limitations or by her laches in the enforce-

ment of her right. ... If this action is not barred

by some statute of limitation, we do not think, under

the circumstances of the case disclosed in the complaint,

that laches should be imputed to the plaintiff to defeat

it. . . . Courts of equity do not impute laches by

any iron rule, but allow^ circumstances to govern their

decision in every case. And it is said : ^Where the obli-

gation is clear, and its essential character has not been

affected by the lapse of time, equity ivill enforce a claim

of long standing as readily as one of recent origin; cer-

tainly, as between the immediate parties to the trans-

action/ 13 Am. & Eng. Ency. of Law, 674; United

States V. Alexandria, 19 Fed. Rep. 609, and cases cited.

The controlling question in the case is, therefore, does

any statute of limitation bar the plaintiffs right to

maintain this action?

''It is now thoroughly well settled, by authorities too

uniform to require citation and too numerous to cite

here, that as between a trustee of an express trust cogniz-

able only in a court of equity, and his cestui que trust,

concerning matters connected with the trust relation, no

statute of limitation, nor any bar by analogy thereto,

can be relied upon to defeat the execution of the trust,

unless the full period of limitation has elapsed since

the denial or repudiation of the trustee of the trust obli-

gation. If any one desires to consult the cases holding

this doctrine, he will find many of them cited in the
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volume of the encyclopedia of law above cited, in note

4, on page 683. The reason and grounds of the above

rule are thus stated by Mr. Justice Gray in Speidel v.

Henrici, 120 U. S. 377-386: 'Express trusts are not

with the statute of limitations, because the possession

of the trustee is presumed to be possession of the cestui

que trust/ Hence, it would seem that in order to set

the statute running against such trust a surrender of the

trust property is essential, because without such sur-

render there can be no effectual repudiation of the

trust.

''It is freely conceded that there are many authori-

ties, which, in general terms assert the rule that the

statute of limitations runs against all implied, resulting,

or constructive trusts. But it is apprehended that the

court would fall into serious error were it to accept and

apply that rule without qualification to all cases involv-

ing the enforcement of such trusts. The trust here

sought to be enforced is not an express, but a resulting,

trust. Yet it is enforceable only in equity, and the al-

leged trustee (plaintiffs husband) from the inception

of the trust until he died freely admitted, and never

denied the trust claim, and never had any adverse pos-

session of the property ; for he and his wife always occu-

pied it jointly as their homestead, and it does not appear

that he ever asserted any interest in or exercised any

control of the land hostile to the trust here sought to

be enforced.

"Thus we find in this resulting trust every element

which operates to take an express trust out of the stat-

utes of limitation, and prevents the statute from run-

ning against it until after the trust has been effectually

repudiated. Under these circumstances it v>'ould be il-

logical to hold the resulting trust within the statute and
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the express trust not within it. We do not believe the

law makes any such imaginary distinction.

"In the leading case of Kane v. Bloodgood, 7 Johns

Ch. 90, II Am. Dec. 417, decided by Chancellor Kent

in 1823, no distinction seems to have been made between

express trusts and any other kind of trusts, in respect to

the etiect of statutes of limitation upon them. Whether,

in any given case, the trust was or was not affected by

those statutes, was made to depend entirely upon the

presence or absence of the equities and elements above

mentioned. The doctrine of the case seems to be cor-

rectly stated in the head note as follows: 'Those trusts

which are mere creatures of a court of equity and not

within the cognizance of a court of law are not within

the statute of limitations. As long as there is a con-

tinuing and subsisting trust, acknowledged or acted on

by the parties, the statute does not apply; but if the

trustee denies the right of his cestuis que trust, and the

possession of the property becomes adverse, lapse of

tune from that period may constitute a bar in equity;

but other trusts which are the ground of an action at

law are not exempted from the operation of the statute.'

To the same effect are the cases of Elmendorf v. Taylor,

10 Wheat. 152; Dow v. Jewell, 18 N. H. 340, 45 Am.
Dec. 371; Taylor v. Holmes (N. C), 14 Fed. Rep.

498-508; Springer v. Springer, 114 111. 550; Reynolds

V. Sumner, 126 111. 58, 9 Am. St. Rep. 523; Otio v.

Schlapkahl, 57 Iowa, 226-230; Gebhard v. Sattler, 40

Iowa, 152; Lakin v. Sierra B. G. M. Co. (Cal.), 25

Fed. Rep. 337-347. In the case last cited Judge Saw-

yer said; 'Upon well-settled principles of lavv^ the statute

(of limitations) does not begin to run against a cestui

que trust in possession until the date of his ouster there-

from, no matter whether the trust be express or implied.



C5

Love V. Watkins, 40 Cal. 569, 6 Am. Rep. 625 ; Mc-
Cauley v. Harvey, 49 Cal. 497; Altschul v. Polack,

655 Cal. 633.'

''In Howell v. Howell, 15 Wis. 55, Chief Justice

Dixon said of the claim that the statute of limitations

does not commence to run until the trust is denied, that

the doctrine was applicable only to express or acknowl-

edged trusts. This remark evidently implies that the

Chief Justice was of the opinion that an acknowledged

trust, though not an express one, is on the same footing

in respect to the statute as an express trust upon which,

as we have seen, the statute does not commence to run

until the trust is denied and repudiated. Much doctrine

will be found laid down in the text-books and in many
other adjudications in the same direction, but the view

we have taken of the question involved seems so well

grounded in principle that we do not care to further

comment upon it or cite authorities.

''We hold, therefore, that because it appears from
the complaint that the trust in question is cognizable

only by a court of equity, because the trustee always

confessed the trust, because he never had any adverse

possession of the trust property, and because his heirs

have no equities superior to those of the trustee when
living, the complaint does not show that any statute of

limitations has run against the cause of action therein

stated."

The property has not lnxreased in value.

In the course of its opinion sustaining the demurrer

the Court said:

"The value of the property has greatly changed. It

seems that for years it was of so little value that it was
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not worked for twenty odd years. It seems that it was
of so little value that it was even sold for taxes. The
parties were not willing to pay taxes upon it. Now it

seems that the part that this plaintiff claims is worth

$250,000.

*'The courts are universal in holding where there has

been great change in the value of the propert}', that any

one neglecting their rights is guilty of laches. I think

the great change in the value of the property is one

additional reason why this complainant has been negli-

gent in bringing this action." (Trans., p. 109.)

In June, 1875, Carr executed the declaration of trust

set out in the bill. (Trans., p. 28 et seq.) In that

instrument Carr obligated him.self to pay to the pre-

tended owners of a three fourths part of the mine

within a certain time the following things of value or

reconvey the property to them, viz.

:

$35,000 in money, profit bonds of the value of

$37,500, and shares of preferred stock of the value of

$75,000 or a total of $147,500 for their three fourths in-

terest with the right to ''work the said mine taking to

their ow^n use all the rents, issues and profits thereof"

until payment made or reconveyance is default thereof.

Assuming that Carr would have sold his one fourth

interest at the same rate would give a value of say

$200,000 to the property, and the right to appropriate

all the profits during the life of the agreement would

increase that amount indefinitely.

That amount being uncertain, and there being no

limit to the amount of preferred and common stock to be
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issued by the company which might be "formed to own

and work said mine," it must be assumed that such cor-

poration would be formed in a place where preferred

and common stock could be issued, as otherwise such

corporation would give to the vendors its entire capital

stock and the vendors would be the sole stockholders.

It is extremely difficult to estimate the real value of the

property above $200,000, but the bill shows that it large-

ly exceeded that sum. But be this as it may, the bill

states that from say 1876 work was wholly suspended

until January, 1900, and that since said time the prop-

erty has been worked infrequently and at a loss.

(Trans., p. 34.) Mining property that is worked at a

loss never appreciates in value, and if the statements in

the bill are inconsistent with the conclusion therein

stated in the jurisdictional clause as to the amount in-

volved as the value of the appellant's interest, the latter

should not be taken as showing an increase in value.

We respectfully submit that the bill does not show a

"great change in the value of the property"; if the bill

shows any change, it is a depreciated and not an en-

hanced value, due to the waste and profitless w^orking

of the mine by Huntington.

The deaths alleged in the bill have occasioned

no loss of evidence.

The evidence in this suit could well be confined to

documentary evidence of record, consequently there is

nothing in the bill to afford a reasonable presumption
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that by any death shown in the bill the proofs have been

lost or destroyed or that the conclusion of the Court

must be conjectural or to render it difficult to ascertain

the merits of the case. The death of a party is a circum-

stance to be considered by the Court in weighing the

evidence, rather than as an obstacle to the maintenance

of the bill upon demurrer.

Townsend v. Vanderwerker, i6o U. S. i86.

IV.

The circumstances of this case do not show

LACHES.

An examination of the averments of the bill in the

case at bar will show that this is not a case in which the

doctrine of laches can be applied. There has been

delay, but the bill shows that the demurring appellees

are not in any manner prejudiced thereby.

As the facts concerning the claims of the demurrants

are dissimilar it becomes necessary, in order to obtain

a clearer view of their relations to this case, to separately

consider the claims of each of them under appropriate

headings. But the law cited as to one will often be

found to be applicable to all.

The Huntington-Nowlin-Miller title.

Huntington claims under a judgment rendered in

the Superior Court, and under a conveyance from one

Alexander Warner dated in 1901, who claimed under

two void tax deeds. (Trans., p. 35.)
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The tax deeds, which are dated in 1891, might pos-

sibly give Huntington color of title and if accompanied

by actual adverse possession and payment of taxes for

the statutory period might be sufficient to raise the bar

of the statute of limitations. But the record shows that

Huntington went into possession of the premises in con-

troversy in January, 1900.

The tax deeds are dated some ten years after the sales

upon which they are based. (Trans., p. 35.)

Section 3788 of the Political Code provides that ''In

all cases where land has been heretofore sold for de-

linquent taxes, the deed therefor must be made within

one year and three months after this act takes effect,

and unless so made, the purchaser shall be deemed to

have relinquished all his rights under such sale." (Ap-

proved February 13, 1885.)

See Tuttle v. Block, 104 Cal. 443.

The tax deeds in this case were issued without juris-

diction because issued beyond the time limited by

the Code.

Pol. Code, sec. 3788.

A tax deed which is void upon its face cannot cast a

cloud upon the title of the owner of the land.

Russ & Sons Co. V. Crichton, 1 17 Cal. 703.

Delay of a land owner in bringing suit to annul a

tax deed, which is utterly void for failure to comply

with the requirements of the statute and which conse-
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quently does not affect his title is not imputable to him

as laches.

Cook V. Lasher, 73 Fed. 701

;

Oglesby V. Hollister, 76 Cal. 136.

Huntington's title, such as it is, was reduced in the

second suit to quiet title by the judgment of the State

Court awarding him only 962J feet in the mine in

controversy in January, 1902. The suit at bar was

commenced in February, 1903. Laches cannot be

imputed for so short a delay, particularly where there

has been no increase in the value of the property during

that time. On the contrary, the bill shows that Hun-

tington's working of the property has resulted in pecu-

niary loss and a waste of the substance of the estate.

(Trans., p. 34.) In any event a person without interest

is not in a position to assert the defense of laches. .

Baker v. McFarland, JJ Tex. 294.

The Troop Title.

William H. Troop, another demurring appellee, is

substantially in the same position as this appellant,

with the exception that ,for some reason. Troop's claim

to an undivided one fifteenth part of the premises in

controversy seems to be acknowledged by the demurrer-

ing appellees.

Troop claims to be the grantee and successor in in-

terest of William Troop. The last named Troop was

not one of the original locators. He seems to have

acquired his interest in the claim by a deed from James
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M. Epperson, who was one of the original locators and

who, also, was one of the five excluding co-tenants, un-

der a deed prior in time to the date of the patent by the

acquirement of that interest from Epperson, Troop be-

came a tenant in common with the locators of that claim

and one of the cestuis que trust under the patent, when

issued. The bill shows that Epperson ignored Troop's

interest in all of his other transactions with the proper-

ty and unless the trust alleged by the appellant is estab-

lished. Troop can have no title, because the bill shows

that the Troop interest was absorbed by the respondent

Jordan.

In the suit to quiet title which was brought in the

State Court, and wherein Huntington was the substi-

tuted plaintiff, and John Lloyd, as assignee, and others,

were defendants, the Troop interest was carved out of

the pretended Huntington interest, Huntington being

a mere interloper in the title, while the proof showed

that the Troop interest had been sold and conveyed by

Constable's deed dated in 1874 to Otto Walther, the

predecessor in interest of the respondent Jordan, who

still claims the same. While the State Court held that

such Constable's deed was void, it nevertheless gave

Troop judgment as against Huntington. In an attempt

to thus create a title in Troop it is suggested with defer-

ence to the State Court that the Court made a clearly

erroneous ruling because Huntington had no title ex-

cept under void tax deeds, and a trust cannot be de-

termined in an action of that character. The bill fur-

ther shows that the interest of appellant's grantor,
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Davis, was also sold and conveyed to Walther by the

same officer, at the time and for the same cause as the

Troop interest. Yet it would seem that Troop success-

fully maintains that Davis, the grantor of appellant,

was guilty of laches.

Hence, in order to give Troop title, Troop must es-

tablish the trust that by his demurrer he insisted has

ceased to exist because of laches.

The anomalous proceeding is thus presented of a re-

spondent who is show^n to be himself guilty of laches,

if laches exist at all, successfully maintaining in the

lower court that doctrine against the grantee of a person

in the same boat as himself. In no event was the title,

such as it is, established in respondent Troop by the

judgment of the State Court in the second suit to quiet

title heretofore referred to, nor can a cestui que trust set

up the statute of limitations against his co-cestui que

trust, {Leicis v. Haivkins, 23 Wall, 126), nor plead the

defense of laches against his co-trustor.

The Carr Realty Company's title.

The cases upon laches proceed upon the theory that

laches is not like limitation, a mere matter of time, but

principally a question of the inequity of permitting the

claim to be enforced—an inequity founded upon some

change in the condition or relations of the parties. In

order to appreciate the force of these suggestions as

applicable to the case presented by the Carr Realty

Company a little further detail of the facts is necessary

as to the claims of that company.
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It appears upon the face of the bill that in 1875, the

legal title to the entire property in controversy stood in

the name of one William B. Carr, That at that time

said Carr held, individually, as tenant in common,

194212-227 feet, as trustee of the involuntary trust

growing out of the fraudulent patent proceedings

555 15-227 feet, and as trustee of the express trust

of June, 1875, 2250 feet. That in 1882 said Carr

reconveyed to tvvo of his cestuis que trust under

the express trust, viz. : said Robinson and said Walther,

one hundred and fifty and nine hundred and thirty-

seven and one half feet, respectively. That in

1897 said Carr died, leaving the said trust in statu

quo, that thereafter one Lizzie Carr was appointed

executrix of his last will. Thereafter and on the 5th

day of February, 1898, in a suit to quiet title to this

property, brought by said Alexander Warner (claim-

ing title under said void tax deeds) in the Superior

Court of Sonoma County against said executrix she

appeared and filed answer disclaiming all estate in or

title to said property, in whole or in part. Thereafter

and on the day last aforesaid said Court made and ren-

dered judgment in said suit in favor of said Warner

and against said executrix for the entire property.

(Trans., p. 36.)

Thereafter said Warner brought a second suit to

quiet title in said Court against John Lloyd as the as-

signee in insolvency of said Robinson. In this suit

Huntington was subsequently substituted as plaintiff,

claiming to be the grantee of said Warner. The Carr
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Realty Company, amongst others, was subsequently

made a defendant in that suit and the Court, notwith-

standing said judgment last herein aforesaid, found

that said company was entitled to 750 feet of this claim

as distributee of undiscovered property of the estate of

said Carr, and entered judgment accordingly on the

day of January, 1902, and in that suit and by

its judgment said Court also carved out of the Carr

express trust an interest of 962J feet for Huntington

and 200 feet for Troop. In neither of said suits to quiet

title were this appellant, or its grantors, or a trustee in

place of Carr, deceased, a party or privy, and such

judgments are not effective against them,

C. C. P., sec. 1908,

even if a trust could be enforced or closed in suits of

that character (which we deny. See authorities cited in

subdivision II of this brief).

Putting all these things together it seems to us that

equity forbids that the Carr Realty Company shall now

be permitted to interpose the defense of laches.

Lizzie Carr as executrix is shown to have repudiated

all title to or estate in the premises in 1898. (Trans.,

p. 37.) This action on her part could not affect the

express trust of 1875 in any respect as the quantity of

interest which passes to the trustee in the case of an

express trust is commensurate with the necessities of his

office. The rule being compendiously 'stated that the

trustee 'Svill take an estate adequate to the execution of

the trust—no more nor less."
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Perry on Trusts, sec. 320;

Young V. Bradley, loi U. S. 787.

And the theory of the law is, that upon the death of

Carr the trust vested in the Court.

Dyer y. Leach, ^i Cal. 190;

With power of appointment of a new trustee under

the inherent power of a court of equity not to allow a

trust to fail for want of a trustee.

Cauhape v. Barnes, 135 Cal. in.

Hence, the Superior Court of Sonoma County was

not vested with jurisdiction of the interests embraced in

the express trust in the suit to quiet title and could not

carve out interests therefrom in favor of Huntington

and Troop in such suits. As far as the involuntary trust

is concerned the cestuis que trust therein were benefited

by the said disavowal of the said executrix and the

rights of the Carr Realty Company commenced de novo

as from the date of the judgment in its favor in said sec-

ond suit to quiet title.

The sole source of the claim of the Carr Realty Com-

pany is as general distributee of the estate of Carr

(Trans., p. 49), and as the grantee of said Lizzie Carr

and others under a deed dated May 5th, 1900, (Trans.,

P- 50) ) which in order to make good its claim of title has

repudiated the action of the executrix of the will; and

in order to present the doctrine of laches must rely on

the proposition that the appellant was guilty of laches
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as to the Carr Realty Company's predecessor in inter-

est, to-wit: said William B. Carr, because not sufficient

time has elapsed since that company's rights have ac-

crued to make the plea of the doctrine of laches tenable.

In so doing, however, the Carr Realty Company

ignores this feature of the case—that Carr and his estate

never repudiated their obligations to this appellant or

its grantors under either trust, but did even more

than this in so much as the executrix recognized that

the legal title which the estate of Carr held in this

property in trust for the appellant, amongst others,

did not pass to her and she theretofore disclaimed any

right thereto in the suit filed against her as executrix

by Warner. The Carr Realty Company takes quite a

different view of this action on her part and without

the cestuis que trust being parties to the suit, claimed,

in said second suit to quiet title, that the disclaimer of

the executrix in the first suit to quiet title was unau-

thorized and that the estate passed to it. In so doing

it has taken an estate in this property in an absolutely

new form and for the first time, at the inception of its

own right, repudiates the rights of this appellant, which

Carr and the executrix of his will have admitted..

In this view of the case the doctrine of laches, which

is purely equitable, cannot be applied by the Carr

Realty Company to protect its estate, unless it can be

said to be laches not to begin a suit within thirteen

months, and we submit that in urging its plea of laches

the Carr Realty Company cannot take advantage of

the time which elapsed before its new right, which it
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is defending in this suit, attendant had accrued. In

other words, the time which elapsed while Carr held

the legal title cannot be considered by the Court in

passing upon the question of laches.

The Walther-Jordan title.

The respondent Jordan obtained the Walther title

in 1902.

The bill shows that Walther died in 1886 and that

his estate was administered upon until 1896. At the

time of his death Walther claimed to have the legal

title to 937^ feet of the mine in dispute. At that time

Walther held 53^ feet individually; and as tenant

in common, also a Constable's deed for the 200 feet

claimed by Troop, and 688^^ feet as an involuntary

trustee under the patent proceedings.

The interest held by Walther as trustee could not be

administered upon as the assets which passed to the

administratrix of his estate as the assets to be admin-

istered upon, under the proper direction of the probate

court, consisted only of his individual estate. This

clearly appears from the very nature of the office of

the probate courts, and for the purposes for which they

are organized.

Teller v. Such, 57 Cal. 459.

It follows that only the individual holdings of Wal-

ther could pass to Jordan through the probate pro-

ceedings, unless the appellant and its grantors have so
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slept upon their rights as to practically confirm the

Walther title to the whole 937^ feet as far as this suit

is concerned.

In the case of Northrop v. White, 24 Wend. 221, it

was held that a possession by a tenant in common for

twenty-seven years, during which he had not recog-

nized the right of his co-tenant, w^as not sufficient to

presume an ouster.

In Holling V. Hawley, 39 Vt. 532, it was held that

the taking of a deed by one tenant in common from a

third person and spreading it on the record, would

have no effect as the equivalent of an ouster, unless

accompanied and followed by a hostile claim of w^hich

the co-tenant had knowledge, and by acts of posses-

sion, not only inconsistent with, but exclusive of the

right of such co-tenant

See, also, Ferguson v. Wright, 113 N. C. 545.

Walther became a tenant in common by taking

deeds from co-tenants who were of the locators of the

claim in September, 1867.

Carpentier v. Mendenhall, 28 Cal. 485.

And the possession of Walther was not adverse to

the co-tenants.

Packard v. Johnson, 57 Cal. 183.

As the possession of one tenant in common is the

possession of all, the mere fact that one such tenant or

partner goes away and remains absent, leaving his as-

sociates in possession, creates no presumption of aban-

donment; nor does his refusal or delay to pay his share
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of the expenses of the business create a forfeiture. The

passive acquiescence of the other partners or tenants

in common in a sale of the interest of one of their num-

ber by a party having no title cannot confer any upon

the vendee.

Waring v. Crow, 1 1 Cal. 366.

Where the plaintiff in ejectment was a tenant in

common with the defendants, their possession of the

claim was his possession, and the statute of limitations

did not run against him until he was ousted by them,

and they maintained a possession adverse to him.

Union Co. v. Taylor, 100 U. S. 37.

In McClure v. Colyear, 80 Cal. 378, a widow and

her children were held to be tenants in common in

the ownership of a certain fund and in the equitable

ownership of the land in which the fund was invested,

and that the possession of the widow was the posses-

sion of the children through her. That in such a case

the statute does not run, as it never runs in favor of a

trustee as against his cestui que trust while the latter

is in possession of the trust estate. Citing Love v. Wat-

kins, 40 Cal. 548, and Gilbert v. Sleeper, 71 Cal. 290.

See, also, Wormouth v. Johnson, 58 Cal. 621
;

Watson V. Sutro, 86 Cal. 500.

A mere adverse holding and claim of title by those

who are tenants in common with others of a tract of

land do not of themselves constitute an ouster of a co-
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tenant. Entry into possession and acts of possession

are referable to the community of title. A tenant in

common has a right to assume that the possession of

his co-tenant is his possession, until informed to the

contrary, either by express notice, or by acts and dec-

larations which may be equivalent to notice.

Aguirre v. Alexander^ 58 Cal. 28.

An adverse holding and claim of title by a tenant in

common, do not of themselves constitute an ouster of a

co-tenant.

Miller V. Myles, 46 Cal. 535.

No mere assertion of adverse claim can ripen into a

prescriptive title in favor of the claimant, if not accom-

panied by actual and exclusive possession for the period

prescribed by the statute of limitations.

Howell V. Slauson, 83 Cal. 539.

In order to establish adverse possession by a tenant

in common against his co-tenants, clear and unequivocal

proof is required of hostile intent on his part manifested

to oust his co-tenant.

Brown V. McKay, iic^ Cal. 291.

Walther became a trustee by taking deeds from those

who had acquired the legal title by virtue of the fraud-

ulent patent proceedings.

One who gains a thing by fraud, accident, or other

wrongful act, is, unless he has some other and better

right thereto, an involuntary trustee of the thing for
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the benefit of the person who would othenN^ise have

had it.

C. C, sec. 2224.

It is well settled law that where one person has ac-

quired the legal title to which another has a better

right and to whom it ought in equity and good con-

science to go, equity will convert him into a trustee for

such other persons.

Crosby v. Clark, 132 Cal. i.

The rule is thus stated in Cavagnaro v. Don, 63 Cal.

231:

^'It is a universal rule that if a man purchase prop-

erty of a trustee with notice of the trust, he shall be

charged with the same trust in respect to the property as

the trustee from whom he purchased. And even if he

pays a valuable consideration, with notice of the equi-

table rights of a third person, he shall hold the property

subject to the equitable interests of such person."

See, also, Crosby v. Clark, 132 Cal. i.

In Hardware Co. v. Cobban, 13 Mont. 351, it is

said: Where the owner of an undivided interest in a

mining claim conveyed by a void deed to its co-tenants,

who on the supposition that the deed was valid, ob-

tained a patent and subsequently conveyed to de-

fendant, who took with notice held that plaintiffs

co-tenants when they obtained the patent became con-

structive trustees of plaintiff's undivided interest, and

their grantees with notice occupy no better position.
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A co-tenant who proceeds surreptitiously to obtain a

patent in disregard of the rights of his co-tenants holds

the title thus acquired in trust for the true owners. A
bill in equity w^ill lie to enforce such trust.

Turner v. Sawyer, 150 U. S. 578.

Every person to whom property is transferred in

violation of a trust holds the same as an involuntary

trustee under such trust, unless he purchased in good

faith and for a valuable consideration.

Civil Code, sec. 2243.

A bona fide purchaser, to take land discharged of

the trust, must have been ignorant of all the facts con-

stituting the fraud, not only at the time of the purchase,

but when he paid the purchase money.

Scott v. Umbarger, 41 Cal. 410.

If the purchaser has knowledge of the trust, he occu-

pies the same position as the original trustee.

Price V. Reeves, 38 Cal. 457.

And equity will enforce the trust as against the ori-

ginal trustee.

Lathrop V. Bampton, 31 Cal. 17.

A purchaser is presumed to have notice of all facts

concerning title to the property, which were open to

his investigation, if diligent.

Wilson V. Castro, 31 Cal. 435;

Hill V. Den, 54 Cal. 22.
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To sustain the claim of being an innocent purchaser

for value, it is incumbent upon the defendant to plead

and prove the facts necessary to support the plea.

Billings V. Aspen M. & M. Co., 51 Fed. 349.

The bill shows the date and place of record of the

location notice and of the patent. (Trans., pp. 62-70.)

The date of record of these instruments is prior to the

date when Walther acquired his alleged interests in the

property.

The infirmity was patent upon the record and Wal-

ther in dealing with the property took with notice of it.

Hassey v. PVilkie, 55 Cal. 525;

Wilson V. Castro, 31 Cal. 435;

Frank v. Roe, 70 Cal. 313;

Brush V. Ware, 15 Pet. iii.

The bill shows (Exhibit B, Trans., p. 70) that the

fraudulently obtained patent was recorded at the re-

quest of Walther on October 14th, 1874.

This and the fact that he seems to have waived all

claim to the Davis interest, uhich was one of the inter-

ests excluded from the patent, and purchased by him at

Constable's sale at the same time that he bought the

Troop interest (Trans., p. 23), seems to fasten knowl-

edge of the fraud upon Walther. The Constable's deed

to Walther was recorded November iith, 1874.

(Trans., p. 24.)

Purchasers are bound to use a due degree of caution

in making their purchases, or they will not be entitled
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to protection. Caveat emptor is one of the best settled

maxims of the law, and applies exclusively to a pur-

chaser. He must take care and make due inquiries, or

he may not be a bona fide purchaser. He is bound not

only by the actual, but also by constructive notice,

which is the same in its effect as actual notice. He

must look to the title papers under which he buys, and

is charged with notice of all the facts appearing upon

their face, or to the knowledge of which anything there

appearing will conduct him. He has no right to shut

his eyes or his ears to the inlet of information, and

then say he is a bona fide purchaser without notice.

Simmons Creek Co. v. Doran, 142 U. S. 437.

A purchaser with notice, or without valuable con-

sideration takes the land subject to the trust and be-

comes himself a trustee.

Griffith V. Blancher, 17 Cal. 70;

Thompson v. Toland, 48 Cal. 99;

Davis V. Baugh, 59 Cal. 568

;

Eversden v. Mayhew, 65 Cal. 167;

Scrivener v. Dietz, 84 Cal. 297

;

Davis V. Ward, 109 Cal. 186.

In Town of Middleton v. Newport Hospital, 15 At.«

Rep. 800, it appears that a deed of certain property

purporting to convey the same absolutely with unlim-

ited warranty without any express mention of a bond

which contained certain stipulations affecting the

property. The deed and bond were both recorded 140
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years before suit was brought. The contract stipulated

for a continuous performance and remained unbroken

until shortly before suit was brought to enforce the

stipulations contained in the bond. The court said:

''The original equity in such a case cannot lose its

binding force by mere lapse of time, there being no

laches, nor by mere change of ownership so long as the

successive owners are volunteers or purchasers with

notice."

There may have been an unjustifiable delay and

gross inattention on the part of some of the proprietors.

But as against persons perfectly conusant of the trust,

it can furnish no ground for any denial of the relief

which the case otherwise requires.

Oliver v. Piatt, 3 How. 496.

The principles laid down in the foregoing cases ap-

plied to the facts of the Walther-Jordan title demon-

strate that Walther was in possession as a tenant in

common and as trustee for certain of his co-tenants, in-

cluding the grantors of this appellant, and that Jordan,

if he succeeded to the interests of Walther at all stands

in no better position than did Walther and the admin-

istratrix of his estate. The possession of appellant's

grantors had never been disturbed, no ouster had oc-

curred and no acts of exclusion upon the part of Wal-

ther equivalent to an ouster had taken place. A person

all the while in possession according to his right can-

not while holding the possession be divested of that
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right in favor of another. Authority in support of this

proposition may be found in

Love V. Watkins, 40 Cal. 547;

McCauley v. Harvey, 47 Cal. 497.

As further illustration of this principle the following

cases are cited :

—

In Altschul V. Pollack, 55 Cal. 633, the Court said

(syllabus) :

—

"In an action to establish an involuntary trust as to

real estate against Mary P. and to compel a convey-

ance of the legal title, it appeared that the cause of

action accrued more than eight years before the com-

mencement of the action but that the plaintiff was at

that time in the possession of the land by his tenant,

and remained so until about December, 1867, at which

time the defendant entered upon the land by collusion

with the tenant, and thenceforth claimed to hold ad-

versely. Held upon a plea of the statute of limitations,

that the plaintiff was not barred."

In Gilbert v. Sleeper, 71 Cal. 294, the Court cites

Love V. Watkins, supra, saying:

"The statute never runs in favor of a trustee as

against his cestui que trust while the latter is in pos-

session of his estate." The Court also cited upon this

point Beebe v. Dowd, 22 Barb. 255.

Scadden Flat G. M. Co, v. Scadden, 121 Cal. 39,

was an action to enforce an express trust. It was con-

tended that the action was barred by the statute of limi-

tations, or by unreasonable delay in bringing the suit.

1
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Appellants contended that the evidence showed noth-

ing more than a constructive trust; that such a trust is

born of fraud, and presupposes an adverse claim from

the beginning; and that section 343 of the Code of Civil

Procedure, which prescribes a four years' limitation

applied, and that for the purpose of avoiding that sec-

tion of the Code, an express trust is set forth in the com-

plaint. The Court said: ''In this appellants are

mistaken. The complaint alleges an agreement to sell

and convey the property to the corporation for a cer-

tain quantity of stock, that stock was delivered, but the

conveyance was not executed. This constitutes a re-

sulting trust, and differs from a constructive trust in

that the latter is forced upon the conscience of the

trustee against his will, and generally to prevent the

consummation of a fraud; while an express trust dif-

fers from a resulting trust only in the manner in which

it is proven; but when proven a resulting trust is en-

forced in the same manner as an express trust. {Love

V. JVatkins, 40 Cal. 547, 568; 6 Am. Rep. 624.) That

a purchaser who has paid the purchase price may be

barred of an action against the settler to enforce the

trust resulting from such transaction is not doubted;

but the statute will not begin to run so long as the pur-

chaser remains in possession; for it would (as was

stated in Love v. JVatkins, supra), ''these curious re-

sults must follow; that the equitable owner of land is

barred of his right while holding possession according

to his right, and without an adverse claim or posses-

sion; and a person out of possession acquires title to
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real estate by the statute of limitations against a person

holding adversely.

''And I have never yet met with a case, whatever the

character of the trust, where the statute has been held

to bar the right of the beneficiary in favor of the

trustee, where the beneficiary has continued in pos-

session according to his right, and no adverse claim

made by the trustee. Such a case would be at variance

w^ith the fundamental idea of statutes of limitation that

possession draws to it, or rather extinguishes all adverse

claim and titles.

Lakin V. Sierra Buttes G. M. Co., 25 Fed. 347, was a

suit to enforce a constructive trust. In that case Judge

Sawyer said:

"Upon well settled principles of the law the statute

does not begin to run against a cestui que trust in pos-

session until the date of his ouster, no matter w^hether

the trust is expressed or impiied.^^ (Citing Love v.

Watkins, 40 Cal. 569; McCauley v. Harvey, 49 Cal.

497; Altschulw. Pollack, 55 Cal. 633.)

"Equity courts in cases of concurrent jurisdiction

usually consider themselves bound by the statute of

limitations which govern courts of law in like cases, and

this rather in obedience to the statute of limitations

than by analogy. {Wagner v. Baird, 7 How. 234.)

" In many other cases they act upon the analogy of the

statutory limitations at law, as where a legal title would

in ejectment be barred by twenty years' adverse pos-

session courts of equity will act upon the like limitation,

and apply it to all cases of relief sought upon equitable

titles or claims touching real estate. {Moore v. Green,
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2 Curt. C. C. 202; 2 Story Eq. Jur., 8th ed., 520; Far-

num V. Brooke, 9 Pick. 243.)

'^Support to these propositions is found everywhere,

but there is a defense peculiar to courts of equity

founded on lapse of time and the staleness of the claim

where no statute of limitations governs the case!*

Godden v. Kimmell, 99 U. S. 210.

In McGoon v. Scales, 9 Wall. 27, Mr. Justice Mil-

ler, in delivering the opinion of the Court said:

*'It is a principle too firmly established to admit of

dispute at this day, that to the law of the State where

land is situated must we look for the rules which govern

its descent, alienation, and transfer, and for the effect

and construction of conveyances."

See, also,

Brine v. Ins. Co., 96 U. S. 635;

Forsyth v. Hammond, 166 U. S. 58;

Williams v. Gaylord, 102 Fed. 372.

And the settled decisions of the highest Court of the

State, as to the law of real property therein, whether

grounded upon the construction of a statute, or the un-

written law, are also followed by the national courts as

the law of the State.

Jackson V. Chew, 12 Wheat. 162;

Williamson v. Suydam, 6 Wall. 738;

Canal Co. v. Clark, 13 Wall. 311.

That doctrine has been extended to the construction

of statutes of limitations by the highest court of the

State,
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Case of Broderick's Will, 21 Wall. 518,

which was a case in which the Supreme Court foUowxd

the statute of limitations of the State of California.

In Taylor v. Holmes, 14 Fed. 499, it is said:

"Federal courts, in passing upon questions relating to

property in the several States, recognize statutes of limi-

tations, and give them the construction and effect that

are given by local tribunals; and they will consider

equitable rights as barred by the same limitations, where

nothing has been done or said directly or indirectly to

recognize such equitable claims by the adverse pos-

sessor."

In this State there is a statute applicable to every case

that can arise, and the statutes are as applicable to cases

in equity as to cases at law, and the National courts of

equity should, therefore, yield obedience and give effect

to them as such.

Norris v. Haggin, 28 Fed. 279;

Chemical Nat. Bank v. Kassane, 32 Fed. 430.

Section 318 of the Code of Civil Procedure of this

State is as follows:

—

"No action for the recovery of real property, or for

the recovery of the possession thereof, can be main-

tained unless it appears that the plaintiff, his ancestor,

predecessor, or grantor was seized or possessed of the

property in question within five years before the com-

mencement of the action."

In construing this section the Supreme Court of this

State said in the case of Goodnow v. Parker, 112 Cai.
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443) which was an action to compel a conveyance and

to quiet title:

"This section distinguishes between actions 'for the

recovery of real property' and actions 'for the recovery

of the possession thereof.' Either of these actions may

be maintained at any time within five years, not neces-

sarily from the inception of the right of ownership or

of possession, but if the plaintiff, or his ancestor, pre-

decessor, or grantee 'was seised or possessed' within

five years before the commencement of the action, an

action for either of these purposes may be maintained.

The limitation is not from the date when the fraud or

mistake occurred, nor from the date of the discovery

of the facts constituting the fraud or mistake, but from

the time when the plaintiff lost the seisin or possession,

though such loss of seisin or possession resulted from

the advantage taken by the defendant of such fraud

or mistake. * * * In Oakland v. Carpentier, 13

Cal. 540, 552, the court considered section 17 (Woods
Dig. 47), which is the same as subdivision 4 of section

338 of the Code of Civil Procedure, except that the

words 'or mistake' have been inserted after the word
'fraud.' That was an action to set aside or cancel a

deed upon the ground of fraud, to which was pleaded

said statute of limitations. The court said: 'We think

that this provision has no relation to an equitable pro-

ceeding to set aside a fraudulent deed of real estate

when the effect of it is to restore the possession of the

premises to the defrauded party. In such a case the

action is substantially an action for the recovery of the

real estate; indeed it is literally.

"In Stewart v. Thompson, 32 Cal. 261, the action

was to cancel certain conveyances alleged to be clouds

upon plaintiff's title. The court, by Sanderson, J.,
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said: We consider that the limitation of three years

does not apply to an action of this character. It is true

that the clouds in question have their inception in

fraud, but fraud is not a universal characteristic of the

cause of action, and cannot, therefore, be adopted as a

test of the true nature of the action, when its position in

the various categories presented by the statute of limi-

tations comes to be considered. We so held in Hager
V. Shindler, 29 Cal. 60. * * * If fraud exists, it

does so merely as a feature in the case, and not as a test

of the true nature of the cause of action within the

meaning of the statute. A similar principle was laid

down in Clausen v. Meister, 93 Cal. 555, 557. * *

'^People V. Blankinshipy 52 Cal. 619, cited by appel-

lant, was an action brought by the State to cancel a

patent issued to the defendant for State lands upon the

ground that the patent was fraudulently procured. No
other relief was sought, and no other relief was perti-

nent or necessary under the complaint. The reported

facts are meager, and the opinion of the Court is brief,

and no authorities are cited. The question arose upon

demurrer to the complaint based upon the statute of

limitations here under consideration. The efifect of a

cancellation of the patent would appear to be the same

as the cancellation of the deed in Oakland v. Carpen-

tier, supra, viz.: to restore the land to the rightful

owner, and that hence it was an action to recover the

property to which the three years' limitation did not

apply; the Court, however, regarded it as an action for

relief upon the ground of fraud. From the fact, how-

ever, that none of the earlier cases we have cited are
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mentioned or referred to, we infer that they were not

called to the attention of the Court, and that the ques-

tion here under discussion was not considered, and that

therefore it should not be held to have overruled the

prior cases, and especially since the construction we

have adopted in this case is supported by the later cases

above cited."

See, also,

Watson V. Sutro, 86 Cal. 527;

King V. Gotz, 90 Cal. 240;

State V. Moore, 12 Cal. 70;

McKeon v. Bisbee, 9 Cal. 70;

Hughes V. Devlin, 23 Cal. 50;

Buswell on Lim., sec. 278;

People V. Center, 66 Cal. 551

;

Duff V. Duff, 71 Cal. 529.

In support of the proposition that this suit is in sub-

stance and in fact equivalent to an action to recover the

premises, as the necessary effect will be to ultimately

give possession of the premises to the appellant, and

that this being so the same limit should be adopted as

in an action at law, we cite:

Elmendorf V, Taylor, 10 Wheat. 152;

Manning v. Hayden, 5 Saw. 379;

Coulson v. Walton, 9 Pet. 62;

Harris v. King, 16 Ark. 122;

Ward V. Van Bokkelen, i Paige, 100;

Walker v. Walker, 16 Serg. & R. 379;

Ferris v. Henderson, 22 Ohio St. 568;
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Perry v. Graig, 3 Mo. 525

;

McDowell v. Goldsmith, 2 Md. Ch. 370;

Field V. Wilson, 6 B. Mon. 479;

Murphy V. Balir, 12 Ind. 184;

Weaver v. Froman, 6 J. J. Marsh, 213

;

Varick V. Edwards, 1 1 Paige, 289

;

Baker v. Whiting, 3 Sum. 475;

Boone V. Childs, 10 Pet. 177;

i/«// V. LflU'^ 102 U. S. 461.

The bill shows that the possession of the parties in

the case at bar was not disturbed until respondent Hun-

tington entered into possession of the premises in 1900

in hostility to the Walther estate and all others claim-

ing title to the premises. And there was no occasion

shown in the bill for the appellant or its grantors to

vindicate their rights until respondent Jordan joined

with respondent Huntington and others and brought

suit against this appellant and others to quiet title to the

premises in January, 1903.

Orthwein v. Thomas, 21 N. E. Rep. 434.

Massenburg v. Denison, 71 Fed. 625.

One who has been in continuous and peaceful pos-

session of land whereof he is equitable owner, no ad-

verse claim being asserted until the institution of an

action of ejectment is guilty of no laches in not resort-

ing to equity to obtain the legal title.

Ruckman v. Cory, 129 U. S. 387.
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Accordingly lapse of time forms no bar to an action

brought by a party in possession according to his right,

or within the period fixed by the statute of limitations,

if out of possession.

"If this action is not barred by some statute of limi-

tation, we do not think, under the circumstances of the

case disclosed in the complaint, that laches should be

imputed to the plaintiff to defeat it."

Fawcett v. Fawcett, 85 Wis. 332.

As the bill fails to show an ouster by Walther, fol-

lowed by adverse possession for the statutory period the

bill is not demurrable on the ground of laches.

Hazard v. Dillon, 34 Fed. 486.

When the delay has not prejudiced the party plead-

ing laches, it will not be deemed a bar if the suit in

equity is not barred by the statute of limitations.

Lux V. Haggin, 69 Cal. 255.

In Mason v. Hartford etc. Co., 19 Fed. 53, it is said:

"Where one acquires title with full notice and sub-

ject to an incumbrance of a lien, he cannot charge

laches on the part of the person bringing suit to enforce

the lien if the suit is brought within the time prescribed

by the statute."

See, also,

Cotton V. Wood, 25 Iowa, 43;

Haggerty v. Mann, 56 Md. 522;

Dengen v. Gittings, 3 Gill (Md.) 138;

Fahs V. Taylor, 10 Ohio, 498;

Gist V. Cattell, 2 Dess. (S. C.) 53.
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If the laches complained of ought properly to be

attributed not to appellant's delay but to respondent

Jordan's careless neglect to avail himself of sufficient

opportunities of information, he cannot plead the ap-

pellant's laches as a bar to the suit.

fVessler v. Craig s Adm., 80 Va. 22.

It may happen that there has been such an amount

of laches on the part of those seeking relief, that the

Court may be of opinion that more injustice would be

on the whole done by granting than by refusing relief.

Bosivell V. Coaks, L. R. 27 Ch. Div. 456.

See, also,

Ruckman v. Cory, 129 U. S. 389;

Ullman v. Clark, 75 Fed. 868.

And as the possession of Walther was the possession

of a co-tenant and as trustee, respondent Jordan can-

not plead the defense of laches for a period less than

the statute of limitations.

Insurance Co. v. Eldredge, 102 U. S. 545.

CONCLUSION.
Taking the case as stated in the bill it does not appear

that the appellees have suffered any prejudice by delay

and the appellant's claim is not barred by laches.

Research has failed to disclose the report of any

other suit wherein a co-tenant and trustor of an im-

plied trust upon which an express trust has been built,

who sought a restoration of its rights in the absence of

an adverse holding or of a repudiation of the trust
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being held to be barred by laches. And this, at the in-

stance of respondents like Troop, who is substantially

in the same position as appellant; or, like Huntington,

who stands without predecessor in interest or grantor

connected with the title as to 962J feet, but merely

upon a judgment rendered in January, 1902, which is

not binding upon appellant, and an equitable in-

terest of 371 feet which is locked up in the express

trust that appellant seeks to close; or, like the Carr

Realty Company, w^hich occupies the Procrustean po-

sition of claiming title from the Carr estate, which

had previously disclaimed all interest in the property

in 1898, thus virtually acknowledging appellant^s

claims; or, claiming under a new title created by the

judgment of January, 1902; or, like Jordan, who

claims to be the successor in interest of Walther, who

died in 1886, whose estate remained unadministered

upon for ten years and undistributed for some six years

more, and whose deed from Carr was unrecorded for

eighteen years. (Trans., p. 33.)

The mere lapse of time between the issuance of the

patent and the bringing of this suit is immaterial per

se, the parties, excepting Robinson, and Walther, being

in exactly the same position for twenty-ilw«€ years from

1875 ^o 1900. In that year the Carr heirs conveyed to

the Carr Realty Company. In 1902 judgment was ren-

dered, in a suit to quiet title in the State Court, awarding

Huntington 962^ feet, Jordan's predecessor 937^ feet,

Carr Realty Company 750 feet, Troop 200 feet, and

Robinson 150 feet. That judgment created no change
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in the position of the parties due to laches upon the

part of this appellant or its grantors, who were not

parties nor privies to said suit and is not res adju-

dicata, as a trust can neither be enforced nor closed in

such a suit. Since 1902 the respondents Nowlin and

Miller, as grantees of Huntington, and Jordan are the

only strangers to the title as it stood in 1875. As Hun-

tington acquired the Robinson interest of 150 feet and

the equitable title from Chipman of 37I feet and trans-

ferred to Nowlin 150 feet and to Miller 20 feet, and as

all claim thereto is waived by appellant their interests

are not substantially involved in this suit. Jordan ac-

quired his interest in October, 1902, and it must be pre-

sumed he did so with full knowledge of the trusts

enveloping his interest. This presumption gains

strength from the fact that quickly after he acquired

his interest he joined Huntington, the Carr Realty

Company, and others, in taking the initiative in this

matter by bringing suit to quiet title against this appel-

lant and others—a mistaken remedy but certainly evi-

dence that Jordan and his co-plaintiffs were not lulled

into security by any act of the appellant or its grantors.

The appellant and its predecessors in interest having

been in possession of the property in controversy until

ousted by Huntington were not guilty of laches, inas-

much as their rights were not asserted by adverse pos-

session or suit prior to such ouster on January, 1900.

Respectfully submitted,

A. H. RICKETTS,
Counsel for Appellant.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

SOCRATES QUICKSILVER MINES,
(a corporation)

Appellant,

V.

CARR REALTY COMPANY (a corpora-

tion) et al.,

Appellees,

Upon appeal from the United States Circuit Court for the

Northern District of California.

Brief for Appellees.

This is an appeal from an order sustaining a demurrer

and a decree dismissing a bill made by the Honorable

James H. Beatty, sitting in the United States Circuit

Court for the Northern district of California. The bill

was filed in the Court below on February 7, 1903. The

complainant is the Socrates Quicksilver Mines, a corpora-

tion organized and existing under the laws of the State of

Nevada. The defendants are corporations and citizens

of California. The date of the corporate organization of

the complainant is not set forth in the hill. Although

it is alleged that the complainant has succeeded to all the

rights of certain persons (F. X. Banks and others) al-

leged to have interests in the property in controversy (Bill,

record, p. 46), neitlier the time, method of acquisition of

title nor consideration of the conveyances by which it *^ suc-

ceeded to all the rights'' of its ])redecossors in interest, are

averred. The main object and purpose of the bill



2 Socrates Quicksilver Mines (a Corporation) vs.

is to declare a trust in and to the Socrates Quicksilver

Mines, a mining property in the County of Sonoma, in

this State, alleged to be of the value of $250,000, and to

decree a conveyance of the legal title held by a patent of

the United States issued to the predecessors in interest of

the respondents. The bill is 70 printed pages in length,

and is replete with erroneous legal conclusions, contradic-

tions, and lengthy mathematical calculations. Notwith-

standing its great and excessive length, the fundamental

equity, good or bad, upon which the complainant relies

may be very briefly set forth. For this purpose an analy-

sis of the bill will be necessary and proper.

Analysis of the Bill.

The bill first alleges the corjDorate organization and citi-

zenship of the complainant, and of the various respond-

ents. It then proceeds to set forth that on September 21,

1867, William S. Bell, Charles Bell, F. X. Banks, John

W. Rock, John D. Elwanger, J. M. Epperson, Bedford

Manning, W. W. Davis (sometimes called Henrj^ H. Da-

vis), P. K. Epperson, William T. Lane, James H. Lane,

Katherine Lane, Alice Lane and J. B. Epperson, all of

whom were citizens of the United States, made an entry

upon and location of the premises in controversy. It may

be conceded for the purposes of the argument, that the

facts as alleged show a sufficient location of the ground.

It is further alleged that William S. Bell, et al., the origi-

nal locators, took possession of and held the same, and

made a sufficient expenditure in money and labor upon

the same to entitle them to a patent, until February 2,
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1869, at which time they became entitled to a patent to

the premises.

It is further alleged that on February 2, 1869, William

S. Bell, Charles Bell, John W. Rock, John D. Elwanger

and James M. Epperson, knowing the estate and claim

of title of the original locators, except themselves, to-wit,

F. X. Banks, George M. Parker, Bedford Manning, W.

W. Davis (sometimes called Henry H. Davis), P. K. Ep-

person, William T. Lane, James H. Lane, Katherine Lane,

Alice Lane and J. B, Epperson, to the premises in contro-

versy, asserted to be 1-15 each of said mining ground, con-

spired with R. M. Garratt, Joseph C. Coleman, J. N. Bar-

ney, Philip Douglas, William D. Crow, G. W. Greeley,

Samuel S. Boone, B. W. Lyons, Charles Myrtetus, Christo-

pher Myrtetus, Thomas H. Washington, Otto Walther and

John A. Robinson (an attorney at law), to procure and

obtain a patent from the Government of the United States

for the Socrates Quicksilver Mine, for themselves (the

persons named) as grantees in said patent, notwithstand-

ing the fact that Garratt et al., the ten persons named ex-

clusive of William S. Bell, Charles Bell, John W. Rock,

J. D. Elwanger and James M. Epperson, had no right to

the same, but that said Bells, Rock, Elwanger, Epperson

and F. X. Banks et al. (the remaining ten original loca-

tors), were the legal owners of the said mine.

That in pursuance of such purpose. Bell et al.y said five

original locators, and Garratt et al., their ten confederates,

on February 8, 1869, applied to the local land office of the

United States at San Francisco, in the land district in

which the mine is situate, for a patent to the Socrates

Quicksilver Mine, and falsely claimed and pretended to
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the officers of the land office that they, the said W. S. Bell

et al, (the five original locators), and R. M. Garratt et al,

(their ten confederates) were the owners of the possessory-

title to the mine and were entitled to make application for

a patent for the same. That said Bell et al, (the five origi-

nal locators and their confederates), in pursuance of their

wrongful and fraudulent purpose, did file in the land of-

fice aforesaid ** certain sham and pretended proofs'' in said

application for patent, wherein and whereby they caused

it to appear to the register and receiver of the said local

land office and the officers of the land department of the

United States, that they (Bell et al., th'^ five original lo-

cators and their ten confederates) were then and there

the true and legal owners of the possessory title to said

mining ground and to the whole thereof. That said proofs

were false and untrue and concealed the true state of the

title to said premises, and the true state of the title to said

premises was not presented to the authorities in charge

of the issuance of the said patent, and said pretended

proofs were made and filed for the purpose of imposing

upon and deceiving said officers, who were therefore and

thereby imposed upon and deceived, and a fraud was

thereby committed on the Government of the United

States and upon F. X. Banks et al, (the ten original loca-

tors exclusive of Bell et al.), their co-locators; for if the

true state of the title to the mine had been shown in said

proceedings said F. X. Banks et al. (the ten original lo-

cators), together with Bell et al. (the other five original

locators) would have been the grantees in the patent in-

stead of R. M. Garratt et al., the confederates of Bell et al.,

in making the application for patent.
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That thereafter and because of said wrongful and fraud-

ulent acts of said William S. Bell and his said confeder-

ates, on the 13th day of August, 1874, a patent for the mine

was issued by the United States to William S. Bell et al,,

the five original locators, and R. M. Garratt et at., their ten

confederates. The ground embraced in the patent is de-

scribed by metes and bounds, and contains 66.70 acres of

land. The patent was recorded by the grantees in the

office of the County Recorder of Sonoma County on Octo-

ber 14, 1874.

It is further alleged in the bill that on March 10, 1869, the

said William S. Bell, Charles Bell, J. M. Epperson,

Thomas H. Washington and Charles Myrtetus caused and

procured John W. Rock and John D. Elwanger, together

with R. M. Garratt et al., the other patentees, to convey

to them (the five persons first named) their interests in the

mine, although each and every of the parties to said deed

well knew that the said grantors, except Rock and El-

wanger, had no valid right, title or interest whatsover in

said premises so pretendedly conveyed, or to any part of

the same.

The foregoing statement of the facts from which the

fundamental equity of the bill arises in favor of the com-

plainant, if at all, is sufficient to illustrate our positions

in argument. The foregoing allegations are contained

in the first fifteen pages of the bill. All the rest of the bill

is made up of allegations of notice to the persons who have

derived their titles from the patentees, and of lengthy and

argumentative averments concerning the title derived by

the respondents from the patentees, and of their equities as

against each other. In these questions the complainant
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has no interest and is not concerned. Its only interest is to

obtain a decree against the present holders of the legal

title. More than half the bill might have been stricken

out upon exceptions, for impertinence or insufficiency, but

we do not desire to prolong this litigation. The case will

be simplified by considering it as a direct contest between

the original locators and the patentees. If the original

locators at this day, have no equity against the patentees,

in a direct proceeding, they certainly have none against

their vendees, either with or without notice.

To Recapitulate.

The case in brief is this

:

In September, 1867, fifteen persons made a location of

a mining claim. In February, 1869, five of the original

locators (W. S. Bell, Charles Bell, John W. Rock, John

D. Elwanger and James M. Epperson), together with ten

other persons (R. M. Garratt et aL), 7iot the origimcl locor

tors, made an application to the proper officers of the

United States for a patent for the mine. They obtained

a patent by the use of ^^sham and pretended proofs,'^ what-

ever that may mean, and by the concealment of the fact

that the remaining ten original locators were the real own-

ers of 10-15 of the ground and mine. This patent was is-

sued on August 13, 1874, and was recorded on October 14,

1874, in the County Recorder's office. The bill was filed

on February 7, 1903.

It therefore appears that the bill was filed thirty-four

years after the application for patent was made; that the

application for patent was under discussion and consider-

ation by the officers of the Land Department from Feb-
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ruary 8, 1869, to August 13, 1874, five years and six

months; that the patent was issued and placed upon record

twenty-eight years and six months prior to the filing of the

bill.

There is no allegation in the hill that any of the original

locators or their successors in interest (including the com-

plainmit) were ignorant of the application for patent, or

the proofs filed in support of the same, or of the issuance

of the patent, or of the record of the same, or that the mine

was being worked by persons claiming adversely to them-

selves.

The reasons why such allegations were not made are

that they could not truthfully have been made; that the

law is settled that all persons are chargeable with notice

of facts disclosed by the public records ; that an examina-

tion of the record of the patent would have shown the

names of the applicants and the date of the application,

and would have referred the predecessors in interest of

the complainant to the ^^sham and pretended proofs'* of

which they complain. Such proofs, in their very nature,

according to the law and practice of the Land Department,

must have been in writing, and they would have had a le-

gal right to copies of the same, from which they could

have learned the nature of the *'sham and pretended

proofs,'' the names of the false witnesses, and the testi-

mony alleged to be false, word for word. In fact, any ex-

press allegation of ignorance of the filing of the patent

application, or the making of the ^'sham and pretended

proofs,'* at any time after sixty days after the record of

the patent, would be pronounced by any court to be wil-
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ful, or false upon its face, and impossible in fact and in

law.

The Demurrer to the Bill.

The defendants, John H. Miller, William H. Jordan and

Thomas W. Nowlin, Carr Realty Company, Frank A.

Huntington and William H. Troop, appeared and demur-

red to the bill on similar grounds. (Trans, pp. 84-88; pp.

89-93; pp. 94-98.)

The defendant, Martha A. Parker, administratrix of

the estate of George M. Parker, deceased, appeared and

filed an answer by Charles W. Kitts, Esq., her solicitor

and counsel. (Trans, pp. 74-82.) This answer repeats in

substance the allegations of the bill. It is subject to all

the criticisms to which the bill is liable. It has but one

virtue— the omission of the tiresome and endless repeti-

tions of the bill, its subterfuges and concealments, and its

erroneous conclusions of law and fact. It is not coupled

with any cross-bill demanding affirmative relief, was not

served upon any of the co-defendants, and must fall with

the original bill.

The bill was taken pro confesso against the defendants,

Geo. M. Pinney, administrator of the estate of Jessey B.

Epperson, deceased, Charles Bell and William S. Bell,

wno had appeared in propria persona. The defendant, A
B. Caldwell, as administrator of the estate of William

Hale, deceased, appeared by his solicitors, J. A. Marsh

and ITF. Peart, Esqrs. No pleading was ever filed by this

defendant. No service appears ever to have been made

upon the defendant, William H. Humphrey, as trustee

for Otto Walther, Charles Bell, William S. Bell, George
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M. Pinney, N. P. Chipman, A. A. Hosmer, Charles D. Gil-

more, J. F. Stock and John A. Robinson, of, in and to

three-fourths undivided part of the Socrates Quicksilver

Mine or mining claim situate in the County of Sonoma,

State of California, or upon William S. Bell (as an indi-

vidual), Charles S. Bell (as an individual), Kate Scott, as

administratrix of the estate of William T. Lane, deceased,

or Kate Scott as administratrix of the estate of Catherine

S. Lane, deceased. No appearance has been made or

pleading filed by either of them. The fact is unimportant

for many reasons. As to William H. Humphrey, trustee

for Otto Walther et al., of three-fourths of the Socrates

Mine, it appears on the face of the bill in that regard that

the alleged decree appointing Humphrey trustee for Wal-

ther, Chipman, Hosmer, Gilmore, Stock and Robinson is

void upon its face, for the reason that William B. Carr,

the original trustee, reconveyed the interests conveyed to

him in trust by the persons named, to the said grantors or

their nominees many years before the alleged decree ai>

pointing Humphrey their trustee, and for the further rea-

son that the decree appointing Humphrey was made in a

proceeding to which none of the cestuis que trustent were

parties and of which they had no notice.

This point will be further noticed under an appropriate

head of the argument.

Argument.

The following grounds are set forth in the demurrers

of all the defendants

:

The bill is bad in substance, and its defects cannot be

obviated by amendment, in this

:
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I.

That the substance, materiality, names of the witnessee

and specific pieces of documentary evidence of the * * sham

and pretended proofs '
* alleged in the bill are not set forth.

II.

That the predecessors in interest of the complainants

appear to have been locators, and the defendants appear

to have been patentees of a tract of mining ground ; that

it does not appear from said bill that said predecessors,

in interest of complainant, ever filed any protest or ad-

verse claim against the issuance of said patent, and there-

fore, by the express language of the law, their claim is

conclusively presumed to be abandoned and non-existent.

III.

That if as tenants in common, the predecessors in inter-

est of complainant were not bound to file a protest or ad-

verse claim, under the doctrine of equity that one tenant

in common cannot acquire a title adverse to his co-tenants,

yet the law is that the co-tenant must claim the benefit of

the purchase of the adverse claim promptly, and tender his

share of the purchase price.

IV.

That neither the complainant, nor its predecessors in

interest, have claimed the benefit of the adverse title pur-

chased by defendant nor offered to pay any part of the

purchase price, for twenty-nine years from and after the
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purchase of the adverse title, nor does the complainant

now offer to pay its share of the purchase price.

V.

That the complainant and its predecessors in interest

have been guilty of laches and inexcusable delay in

filing their bill, for the period of twenty-nine years after

the issuance of the patent.

VI.

That the property sought to be recovered is speculative,

risky and of uncertain value, and that the bill of complaint

appears on its face to be a speculation in litigation at the

expense of the defendants, by persons who have acquired

their interests in the property in controversy for trivial

and nominal considerations.

VII.

That the allegations of notice to the defendants of the

acts of fraud ^^Ollght to be charged in the bill are vague,

uncertain and iiibufficient, as to all the defendants, and that

certain of th.> defendants (William H. Jordan, Thomas

W. Nowlin and John H. Miller) are expressly alleged to

be purchasers without notice, and unaffected by said

trust.

VIII.

That it appears on the face of the bill that the defendant,

the Carr Realty Company, holds under the same title de-

rived from the same persons as those under whom the

complainant claims, and that the title of the Carr Realty
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Company thus derived is prior in time and superior in

right to that of the complainant.

IX.

That the title of the defendant Frank A. Huntington ap-

pears on the face of said bill to be adverse to that of the

defendants against whom the complainant claims, and

that no trust will be decreed by a court of equity in re-

spect to such a title.

The case of the appellees as shown by the record here-

in, is based upon affirmative propositions. We occupy

the position of demurrants, and shall claim the right to

open and close in the oral argument. Holding these views,

we decline to review the brief for appellants. We shaJl

discuss the points raised by the demurrer seriatim, in the

order in which they have just been stated.

I.

The bill is lacking in equity because it does not appear

therefrom that the predecessors in interest of complainant

filed any protest or adverse claim against the issuance of

the patent to the grantors of respondents.

The bill alleges that William S. Bell and fourteen other

persons made a location upon open and unappropriated

lands of the United States of the Socrates Quicksilver

Mine in September, 1867, and continued to hold the same

until February 2, 1869, when Bell, with four other

of the original locators (Charles Bell, J. M. Epper-

son, John W. Rock and John D. Elwanger) and ten other

persons formed a conspiracy to deprive Banks and others
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(the ten parties to the first location exclusive of the two

Bells, Epperson, Rock and Elwanger) of their rights to

the same. The means implied were the iruiking of a sec-

ond location by the two Bells, Kock, Elwanger and Epper-

son and the ten other locators, and an application by them

for a patent to the mine. The facts concerning the second

location are not alleged in the bill, but as no other means

are provided for by law or known to the law to obtain a

patent to a mining claim, than by making a location, and a

subsequent application for patent, aft^r due notice and

proof, and payment, it must be presumed that such loca-

tion, application and proof were made after due notice by

publication and posting. It must likewise be presumed

that having due notice by all the means provided by law,

of the application under the second location, the co-locators

with Bell and others failed and omitted to file a protest

and adverse claim and to commence an'^ction as required

by the Acts of Congress of 1866 and 1872, and the Revised

Statutes. In that case, the result of a failure to file a

protest and adverse claim or to commence an action is de-

fined by the statute itself in two places ; that it shall be as-

sumed that the applicant is entitled to a patent (Sec.

2325) and that a failure to commence and prosecute an

action shall be a waiver of his adverse claim. (Sec. 2326.)

It must, therefore, be presumed either (1) that the origi-

nal locators failed to file a protest or adverse claim; or

(2) that they failed to commence an action; or (3) that

they did commence an action which was 'decided against

them. In either or any event the co-locators have no

standing to attack the patent.
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GwUlim V. Donnellan, 115 U. S. 45;

Dahl V. Rauheim, 132 U. S. 260;

Lahl V. Montana Copper Co., Id. 264.

II.

The presumption made by the learned Judge of the Cir-

cuit Court that the claim of title under which the patent

ivas issued was a mineral location was necessary and jus-

tifiable. Having all means of knowledge at hand, the al-

legations of the bill in respect to the patent proceedings

are so evasive and suppresssive of necessary patent and

accessible facts, that every presumption must be made

against the pleader.

The record in this cause (pp. 112-121) contains forty-

six assignments of error. This is i3erverted and misdi- j

rected industiy and ingenuity'. Four of these assign-

ments are leveled at that portion of the opinion of the

learned District Judge, which holds that it must be pre-

sumed that the application for patent was based upon a

location by the patentees (opinion, trans, p. 105; assign-

ments of error Nos. XXII-XXV inclusive), and that any

reference to the subject was intentionally omitted in the

bill. That the inference of the learned judge was correct,

as matter of law is sustained by eveiy statute ever passed

upon the subject. (Sec. 3, Mining Act of 1866, 14 Stats, at

Large, p. 251 ; Act of July 9, 1870, 16 Stats, at Large, p.

217; General Mining Act of 1872, 17 Stats, at Large, p.

91; U. S. Rev. Stats., Sees. 2320-2327 inclusive.) The

law cannot be concealed by silence or suppression. Xor

can the fact.

I
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The rule of construction of a bill like the present as de-

clared in U. S. V. Atherton (102 U. S. 373), and Norris v.

Haggin (136 U. S. 386), is that "every presumption not in-

consistent with its allegations, is to be made in favor of the

judgment of the officer or tribunal sought to be im-

peached,'^ or that eveiy presumption must be made in

favor of actions not expressly or specifically declared to

be fraudulent. The positions taken in argument by the

appellant are that Bell et al., the patentees, were tenants

in common of the locators, and that therefore the grantors

of appellant were not required to file a protest and adverse

claim against an application for ])atent, because of the

rule of law that one tenant in common cannot acquire a

title adverse to and superior to that which he holds in

common with his co-tenant. In this he is sustained by

Turner v. Saicyer, 150 U. S. 578.

But in every such case three things may happen. The

title acquired may be (1) that of the co-tenant himself

by unfair means (as in Turner v. Sanger)
; (2) it may be

a title inferior to that of all the co-tenants (as in Mandeville

V. Solomon, 33 Cal. 38), in which the (^ourt held that it

would not entertain a suit to deckiro a trust in respect to a

title expressly alleged to be void and without merit; (3) it

may be a superior title acquired by the co-tenant before he

became a tenant in common with the plaintiff (as in

Sneed's Heirs v. Atherton, 6 Dana 278), in regard to

which no trust exists.

The pleader in the case at bar is careful to omit every

fact which would tend to show whether Bell et al. applied

to the Land Dei)artment for a patent ui>on a title fraudu-

lently derived from the grantors of the complainant itself,



16 Socrates Quicksilver Mines (a Corporation) vs.

as by a forged deed of their interests under the same lo-

cation, or upon a location prior or subsequent to that of

the predecessors in interest of complainant. Under the

rule that a pleading must be most strongly construed

against the pleader, it must be presumed, in the absence of

express allegations to the contrary, not only that there was

a location, but that that location was prior in time and su-

perior in right to that under which complainant claims.

It must appear from the bill itself that the adverse title

acquired was one in respect to which the grantors of com-

plainant had a right to participate. If Bell et al., the

patentees, applied upon a location prior in time and su-

perior in right to that of September 21, 1867, made before

they became tenants in common with Banks et ah, all the

authorities are agreed that a man who already has a good

title loses no right and incurs no obligation by purchasing

an interest in a bad one. Thus, it is said by Mr. Freeman

:

* ^ The duration of the restraint upon the acquisition and

assertion of a paramount adverse title is co-extensive with

the existence in fact of the relations of co-tenancy. It

can neither precede the co-tenancy nor continue after the

community of interest has ceased. Nor can the creation

of a co-tenancy have any retroactive effect upon the rights

of any of the parties. No breach of fidelity or good faith

can be presumed from a purchase before the co-tenancy

commenced. Therefore, if a man having a title to land,

thereafter, in conjunction with others, acquires another

claim of title, this acquisition does not impose any obliga-

tion on him not to assert his former title, nor does it con-

fer on his co-tenants any right to participate in the fonner

title upon any other terms than he chooses to enforce.''
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Freeman on Co-tenancv and Partition, Sec. 161.

Sneed^s Heirs v. AtJierton, 6 Dana (Ky.) 279.

Tlie objection we are now nrging is not a question of

form, but of substance. The complainant must show that

I lie respondents have acquired a title in which it has a

right to participate. In every one of the leading cases

(Van Home v. Fonda, Ruthicell v. Deueeb, Lee v. Fox and

Turner v. Sawyer) it ai)peared from the statement of spe-

cific facts, or by express allegation. In the case at bar,

the complainant is presumed by law to have known, and

to have had the means of knowledge, of the precise title

upon which Bell et al. applied for a ])atent from the day

the i)atent was recorded, until this hour. Even the af-

fectation of ignorance is absurd, and lacking in good faith

and respect to the Court. The evasion in respect to the

source of the defendant's title and the '*sham and pre-

tended proofs" by which it is alleged to have been sup-

ported, would be the subject of just censure, if it were not

60 transparent as to be amusing. The suppression of ma-

terial facts is so palpable that it cannot be overlooked or

palliated. Any allegation bearing the slightest resem-

blance to the truth in regard to the source of title or

"sham and pretended i)roofs'' of the applicants for

patent would have been destructive of the complainant's

case.

It is not often that evasion and suppression of truth is

claimed to be a virtue in pleading. It is still less fre-

(piont that a charge is made in argument against a judge

of assuming facts not sustained by the record. But when

the attempt at suppression and evasion is *' gross as a
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mountain, oj^en, jDalpable/' like one of Falstaff's false-

hoods, it is certainly the duty of counsel to repel such a

suggestion, and to demonstrate that the presumptions and

inferences made by the Court were not only justifiable,

but did not go far enough. In the attempt to meet the ar-

gument that the predecessors of complainant were bound

to file a protest and adverse claim, the reply is made that

they were tenants in common of the title upon which the

application was based. And it is further contended that

the presumption is neither necessary nor proper, that the

applicants for patent applied on a mining location. It

is suggested that there are other means and methods of

obtaining a mining patent than by or through a mining

location, for example, under Sec. 2332, IT. S. Eev. Stats.

While not conceding that the section quoted can bear any

such construction, we accept the suggestion of counsel as

the law and the fact. If such were the case, the complain-

ant would be worse off than he is now, if that ice re possi-

ble. For exami^le, the application for patent of Bell et al.

was filed on February 8, 1869. The statute of limita-

tions for the recovery of mining claims was at that time

tivo years (Stats. 1863-1, p. 91. This Act was repealed

by the Code of Civil Procedure of 1873). Therefore, if

the title of the applicants for patent based on adverse

possession and limitations accrued two years before their

application for patent, it accrued before February 8, 1867,

and the title of the grantors of complainant had its incep-

tion on September 21, 1867, more than seven months after

the origin of the title of the fonner. This brings the

case directly within the rule of law laid down in Sneed's

Heirs v. Atherton (6 Dana Ky. 279), that a man who al-

I
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ready lias a good title loses no right and incurs no obliga-

tion by i)urchasing an interest in a weaker or inferior

title.

We are willing for the Court to presume any possible

or conceivable state of facts under the allegations of the

a[)pellant's bill. The fact that ignorance on the part of

the coniijlainant or concealment ui)on the part of resi)ond-

cnts is alike impossible, either as to the title upon which

the patent was applied for, or the *'sham and ])retended

])roofs" by which it was supported, justifies the Court

in pronouncing the allegation a wilful (uid intentional

suppression of facts luitliiiL the knouiedge of the com-

plainant and its grantors ^ and authorizing and requiring

the Court to make every presumption against the pleader.

Under any alternative which can or may be imagined or

suggested, the comx)lainant's bill is felo de se. If the ap-

plication for patent was made on a location, it must be pre-

sumed that that location (unless expressly alleged to be

subsequent) w^as prior to the complainant's, in respect to

which the latter has no equity. If the application was

based on a prior adverse possession of two years, that

title must have been older and sui)erior to the complain-

ant's. In that case, we have the authority of the text of

-Mr. Lindley {Lindlcg on Mines, Sees. (UG-TlZS) that the

ousted, or excluded co-tenants, must file an adverse claim.

If they did, it must be presumed that it was withdrawn or

dismissed. If they did not, they have no case.

III.

The allegations of the yneans of fraud i)i the procure-

ment of the patent are insufficient, uncertain and evasive.
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Having the means of complete knowledge of all the patent

proceedings, the charges of fraud should be so direct, cer-

tain and specific as to fully inform the respondents a/tid

the Court of the frauds and perjuries imputed by the bill.

The allegations of fraud are insufficient upon their face.

They are

:

That Bell and others (the locators under the second lo-

cation) applied to the officers of the U. S. Land Office at

San Francisco to obtain a patent for the Socrates Quick-

silver Mine ; that they falsely and fraudulently pretended

to be the owners of the mine and entitled to make appli-

cation for a patent for the same; that they filed certain

sham and pretended proofs in said application for patent

with said officers, wherein and whereby they caused it to

appear that they were the owners of the possessory title

to the same and to the whole thereof; that said proofs so

filed were false and untrue, and concealed the true state

of the title to the premises, and were made and filed for the

purpose of imposing upon and deceiving the Eegister and

Eeceiver and the officers of the Land Department of the

United States, who were thereupon and thereby imposed

upon and deceived, and in pursuance and as a result of

the same issued the patent to the applicants. Bell et al.

These allegations are deficient and insufficient in every

possible respect.

1. It appears that the ^*sh<im and pretended proofs^*

mentioned in the bill were filed in the course of the pro-

ceedings for a patent by the applicants with the Register

and Receiver of the Land Office. They were therefore in

the nature of written and documentary evidence. To speak

of them as
*

' sham and pretended proofs '

' is a mere waste
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of epithets, which means nothing. Literally and exactly

speaking, a sham and pretended deed or affidavit or depo-

sition is a forged deed or affidavit or deposition. It means

a deed or affidavit whose execution is forged and has no

reference to the truth or falsity of its contents. But if

construed to mean an affidavit or deposition whose state-

ments are false, the allegations are insufficient in every re-

spect. The authorities are unanimous that the allegation

must set forth the names of the affiants or witnesses, the

substance of the testimony, and a specific statement of the

particulars in which the same is false. It is not sufficient

merely to say that the proofs were or are false and untrue.

This is to substitute the judgment of the pleader for that

of the Court, and to allege mere conclusions in the place of

facts.

Whitney v. Kelley, 94 Cal. 153;

Mulford V. Cohn, 18 Cal. 46;

Dexter v. Arnold, 5 Mason 512.

Butler V. Vassault, 40 Cal. 76;

United States v. Atherton, 102 U. S. 372;

Quimhy v. Cordan, 104 U. S. 426.

The fact is notorious that more bills to set aside patents

for lands, or to declare the patentees to be trustees, have

been filed in this Court than in all the other circuits put

together. All the great cases have originated in this

Court. The Court will perceive from an examination of

its own records that in every bill of the kind yet filed, the

allegations have been made in accordance with the rule of

pleading as we claim it exists. Thus, in the Throckmor-

ton, Flint and Carpentier cases, the nature of the issue,
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the name of the witness and the substance of the testimony

alleged to be false were given. The printed record in the

cases named will be produced at the hearing in support of

this assertion.

This argument is powerfully sustained by the fact that

ignorance of the means and methods— "the sham and pre-

tended proofs''—by which the patent was obtained, is

impossible. They are all matters of record in a public

office, and the patent itself, when issued, must and does

direct the attention of any person to the application on

which it is based. Thus the patent in the case at bar

(Trans, pp. 63-7) expressly recites the number and date

of the entry and the name of the land office in which the

application was tiled. Sec. 2325 IT. S. Eev. Stats, ex-

pressly requires the application to show a compliance with'

the terms of this chapter (Title XXXII, Chap. 6), which

includes the making of the location, the marking of boun-

daries, the record of the same, the amount of annual work

(Sec. 2324), and of five hundred dollars' worth of labor

and improvements expended on the claim. All affidavits,

testimony and proofs must be taken in writing, and filed

with the Register and Receiver of the Land Office. Any'

adverse claim must be made in writing and filed in the

Land Office (Sec. 2326). Therefore any argument or con-
J

tention that the complainant or predecessors in interest]

were ignorant of "the sham and pretended proofs" is a]

gross and preposterous evasion, which the Court may pro-J

nounce on the face of the bill to be impossible in law and inj

fact.

In Norris v. Hoggin (136 U. S. 386) it was held that!

an allegation of ignorance of certain conveyances of record
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and judicial proceedings was false on its face. The same

was held in this Court in U. S. v. Carpentier (per HofPman,

J., 4 Sawyer C.C. 51).

See the opinions of Field and Hoffman J. J. in U. S. v.

Flint, 4 Sawyer 51, in which allegations of ignorance and

concealment were pronounced impossible and false on

tlieir face.

We shall have further obsen^ations to make upon this

point under another head of the argument.

The rule of construction of a bill, not setting forth the

particulars of the fraud charged is, ^ * that every presump-

tion not inconsistent with its allegations is to be made in

favor of the judgment of the officer or tribunal sought to be

impeached. *

'

U. S. V. Atlierton, 102 U. S. 373.

The allegation pronounced insufficient in the case cited,

is exactly similar in substance to that in the case at bar.

But it may be contended that this is a case in which the

predecessors in interest of the complainant had only an

equity, and were not claiming the legal title, and that there-

fore they were not called upon to present and file a protest

and adverse claim. There are cases which lend some sem-

blance of strength to this contention.

This equity is based upon the doctrine that one tenant

in common cannot purchase a claim of title adverse to that

of his co-tenants, but that the latter are entitled to partici-

pate in the same, to the extent of their respective shares,

upon promptly claiming the benefit of th^ purchase, and

contributing their portion of the i)urchase price.

This proposition is conceded. But tlie duty imposed
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by law upon the co-tenants to act promptly, is not based

upon the lapse of time in general, but is an express obli-

gation to be diligent, inherent in the very doctrine itself.

It is based upon the proposition that one man will not be

permitted to share in the profits of another man's specula-

tions without sharing in the risks. The duty to act prompt-

ly is an express, affirmative duty, imposed by the law

itself. The failure or neglect to claim the benefit of the

purchase, and contribute the necessary share of the pur-

chase price, is deemed a repudiation of the transaction and

an abandonment of its benefits.

Every case cited by counsel for appellants in the court

below held in express terms that the duty of the person

claiming the benefit of the adverse title to contribute his

share of the purchase price is imperative.

The first case in order of time, as well as in weight of

reason and authority, is Van Home v. Fonda, 5 Johns.

Chy. 407, decided by Chancellor Kent in 1821. This case

has been followed in the Supreme Court of the United

States, in Rothivell v. Dewees, 2 Black 618, in which the

Kentucky case of Lee v. Fox, 6 Dana 176, is affirmed on

this very point.

The rule of diligence and promptness in making known

a desire to participate in the adverse title, and to con-

tribute a just share of the expense is equally supported

by authority.

Brittin v. Handy, 20 Ark. 403

;

Buchanan v. King, 22 Gratt. 414;

Freeman on Cotenancy and Partition, Sec. 156.

Mandeville v. Solomon, 39 Cal. 133.
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(Time between purchase of adverse title and demand of

conveyance, eleven months.)

Note to Keach v. Sanford, 1 Lead. Cases in Equity

73.

Lee V. Fox, 6 Dana 176

;

Weaver v. Webb, 25 Pa. St. 270;

Lloyd V. Lynch, 28 Pa. St. 419.

In the case at bar the delay has been 29 years. In addi-

tion to this, the purchase price of lode mining claims es-

tablished by law is five dollars per acre, and it is alleged

in the bill that the claim as patented contains sixty-six and

seventy one-hundredths (66 70-100) acres. The patentees

therefore paid three hundred and thirty-three dollars and

fifty cents for the claim, upon which twenty-nine years'

interest has accrued at seven per cent j)er annum, which

amounts to one thousand and ten dollars and fifty cents.

Not one cent of this sum has been offered or tendered in

the bill. This is a fatal defect.

In addition to the purchase price, there must have been

taxes paid by (he respondents for at least thirty-three

years. These taxes were a lien upon the land itself, and

must have beer. [)aid by the holders of the legal title. There

must also ha\ o been the cost and necessary expense of

workmg the mine and of developing it from a worthless

prospect to a bonanza worth half a million dollars. Not

one cent of these sums has the complainant paid or of-

fered to pay.

In Rothwell v. Deirees and Lee v. Fox, above cited, the

decree in favor of the complainant was expressly made

subject to the payment of his proportionate share of taxes

and improvements.
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IV.

The relief sought by the hill is barred by laches and in-

excusable delay for twoity-nine years, and the bill con-

tains no allegations tending to excuse or palliate such de-,^

The doctrine of laches, which debars a suitor from relief

in a court of equity, is founded upon the fundamental obli-

gation of diligence by suitors who approach its doors. A
great chancellor has said :

* ^ Nothing can call this court in-

to activity but conscience, good faith and reasonable dili-

gence.''^ (Smith V. Clay, 3 Bro. Chy. 640.) The reasons

which impel a court of equity to deny relief after a great

lapse of time are the changed or changeable condition of

the parties and the property', the loss of evidence and the

death of the parties or witnesses by whom the truth might

be established.

Every one of these reasons applies with the fullest force

to the case at bar. It is alleged that a mine which nobody

worked from June 2, 1875, until January, 1900, was re-

opened and work recommenced by the respondent, F. A.

Huntington, on the latter date, and was carried on at more

or less infrequent intervals by Huntington without
j

pecuniary profit and at a loss, and has caused a waste of

the substance of the estate to the complainant and its

grantors and predecessors in interest. (Trans. Bill, p. 34.)

Notwithstanding all this, it is alleged that the value of the

estate of the complainant (stated to be 1560 feet out of

3000, Trans, p. 46) is now (Feb. 7, 1903) the sum of two

hundred and fifty thousand dollars (Trans, p. 58). In

other words, it appears by the allegations of the bill that

i
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property u|)on which work was suspended from June 2,

1875, until January, 1900, and was carried on at a loss by

Huntington and his "confederates," is noiv of the value

of five hundred thousand dollars. This unforeseen conse-

quence must have been the result of the labors of Hunting-

ton and his "confederates," because by the express alle-

gations of the bill "all mining and other work in, upon or

about the said Socrates Quicksilver Mine ivas wholly sua--

pended, and the same was not resumed until or about the

— day of January, 1900, at which time work was re-

sumed by the said respondent, Frank A. Huntington, who

then and there claimed to be the owner of said premises

and of the whole thereof." (Trans, p. 34.) Even this

work was carried on at a loss, and caused "a waste of the

substance of the estate" (Trans, p. 34) until sometime

near the filing of the bill, when it appears that Hunting-

ton has developed a property worth half a million of dol-

lars. This averment of the bill we cheerfully concede to

be true, but it does not state the whole truth. Mr. Hunting-

ton, by plotting his entire fortune at stake and by years of

labor has devo]r.|)ed a mine upon which work was aban-

doned for tweii<y-four years into a property worth at least

two million dollars. This brings the case directly within

the rule of law laid down in

Tivin Lick Oil Company v. Marbury, 91 U. S. 579;

Kinney v. Con. Va. Mg. Co., 4 Sawy^er U. S. C. C.

283;

U. S. V. Marshall Mg. Co., 129 U. S. 579.

In this aspect of the case, the laches and delay of the

predecessors in interest of the complainant for twenty-
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five years (from 1875 to 1900, when Huntington resumed

work) may be left out of view. If the equity of the pre-

decessors in interest of the complainant had its source and

origin on the first day of January, 1900, no court of con-

science would permit them to lie by and wait until a man

had hazarded his time, his labor and his estate for three

years, and developed the bonanza of all known quicksilver

mines, and then come forward to take it away from him

on a title practically abandoned twenty-five years ago.

This would be to enable a gang of speculators in litigation

*4o reap where they have not sown and to gather where

they have not strewn. '

'

The argument on pp. 55-7 of appellant's brief is one

which can hardly be answered with a straight face. That

argument is that there has been no change in the value of

the mine, because Carr bound himself to sell the mine at

the rate of $200,000 within one year from June, 1875, and

could, by means of a stock-jobbing speculation in ^* com-

mon and preferred stock," have realized a much greater

sum, say a million dollars. This is like the day-dream of a

curb-stone operator, or one of the fond imaginings of

Col. Mulberry Sellers or Mr. Wilkins Micawber. But the

answer is prompt and easy. Mr. Carr never did or could

sell the mine to anyone at any price. The mine was un-

worked for twenty-five years. A mine unworked for

twenty-five years is presumably worthless. It is now al-

leged that complainant's half is worth $250,000. If so, the

other half is. worth as much and the whole is worth

$500,000. All that has happened in the three years prior

to the filing of the bill, while Huntington was working it

at a loss to himself. A mine must, in the usual course of

I
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things, be worked at a loss before it becomes profitable.

Such was the case with the celebrated Consolidated Vir-

ginia Mine on the Comstock, ui)on whicli $2,()(K),()(K) was

expended before a dollar of profit was earned. The idea

that the allegation of value ($250,000) is jnirely for juris-

dictional purposes, and not binding on the aijpellant, is

ludicrous. The value necessaiy to sustain the jurisdiction

is only $5,000. The proposition that allegations under oath

may be disregarded or retracted at the will of the pleader,

can never be received with favor in a court of conscience.

Again, the fact that witnesses have died and that evi-

dence has been dispersed, is apparent upon the face of the

bill. There were fifteen original locators. Of these Banks,

Rock, William T. Lane, James H. Lane, Katherine Lane,

Alice Lane and J. B. Epperson and Geo. M. Parker (eight,

more than half,) are dead. Of these, the last five refused

to join in the complainant's suit, and are made defendants

for that reason.

Thompson v. Ferry, 56 Pac. Eep. 741 (Ariz.), where a

mortgage was executed by one co-tenant which was after-

ward foreclosed and premises sold to the mortgagee. The

grantee of the mortgagee applied for and secured a ])atent

to the ])remises without any protest from the excluded co-

tenants. The excluded co-tenants after ten years sued

the grantee, praying that he be declared a trustee for their

use. Held, that their laches estopped them from assert-

ing that they were co-tenants and that the property should

be held in trust for them.

Lindley on Mines also states the rule (Sees. 646 and

728) in discussing the necessity for co-tenants to appear

in patent applications and file an adverse claim, as fol-
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lows: ^^When the claim is held hy one co-owner in open

hostility to the other and there is a well recognized repudi-

ation of title brought to the notice of the excluded co-

tenants, their rights may be lost by failure to adverse. If

prior to the institution of the patent proceedings there had

been such an ouster of a co-tenant as would set the statute

of limitations in motion, such a notorious and unequivocal

denial of a co-tenant's rights brought to his notice as to

impose upon such co-tenant the necessity of protecting his

interest— such conduct by the co-owner in possession

which in law creates an adverse holding—under these con-

ditions we think the courts would compel the ousted co-

tenant to assert his rights in the patent proceedings. '

'

The following cases, cited from the books, are given as

examples of the periods of time held to be laches in par-

ticular cases

:

Wood V. Carpenter, 101 U. S. 135, 10 years.

Veade v. Willimns, 3 Story 612, 5 years.

Dodge V. Essex Ins. Co., 12 Gray 71, 8 years.

Farnam v. Brooks, 9 Pick 245, 19 years.

Badger v. Badger, 2 Wallace 87, 30 years.

Godden v. Kimmel, 99 U, S. 211, 14 years.

Marsh v. Whitmore, 21 Wall. 184, 13 years.

Hough V. Richardson, 3 Story 660, 7 years.

U. S. V. Flint, 4 Sawyer 57, 23 years.

Harwood v. Railroad Company, 17 W^all. 81, 5

years.

Downey v. Garrard, 24 Pa. St., 6 years.
*

Clarke v. Boorman, 18 Wall. 506, 8 years. j

Brown v. Buena Vista, 95 U. S. 161, 7 years. '

McKnight v. Taylor, 1 How. 161, 24 years.
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Kingsland v. Roberts, 2 Paige Chy. 194, 21 years.

Moores v. White, 6 Johns. Chy. 360, 30 years.

Jenkins v. Pye, 12 Pet. 254, 13 years.

Twin Lick Oil Co. v. Marhury, 91 IT. S. 592, 4 years.

Sullivan v. Portland R. R., 94 U. S. 811, 19 years.

Follansbe v. Kilhretli, 17 III. 522, 3 years.

Williams v. Rhodes, 81 111. 571, 4 years.

//flZZ V. Fullerton, 69 111. 451, 6 years.

Castner v. Walrod, 83 111. 171, 19 years.

£'?;aw5' Appeal, 81 Pa. St. 278, 4 1-2 years.

iVw/Zrf V. Hamhlin, 8 Allen 130, 12 years.

Lansdale v. Smith, 106 U. S. 39, 45 years.

Kinney v. Con. Va. Mg. Co., 4 Sawyer 283, 2 2-3

years.

Cox V. Montgomery, 36 111. 398, 18 months.

Of the purchasers from the patentees, William B. Carr,

Otto VValther and William Hale are dead. It is highly

probable that if the original locators who have not con-

veyed to the complainant, and have refused to join in its

suit wore now alive, they would testify that they

lived for twenty-five years in sight of the mine in contro-

versy; that they thought it worthless; that they refused

io expend a day's labor or a dollar in money upon it; that

they had abandoned it as not affording a prospect of suc-

cess ; that they knew of the application for patent and of

the result of the same; that they also knew of Hunting-

ton's desperate energy and enterprise, which at the risk

of ruin had snatched a great fortune from a hopeless strug-

gle, and that they had declined to become accomplices in

a scheme to deprive him of his just reward.

It appears from the allegation of the bill that on June 2,
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1875, nearly twenh^-eight years i)rior to the filing of the

same, William B. Carr was the owner and holder of the

legal title to the entire mine. He already owned in his

own right one-fonrth under both titles or all titles, anTthe

remainder was conveyed to him in trust by the owners of

the apparent legal title of record. At that time his title

appeared of record, and he would have been the only nec-

essary party defendant. He continued to live until May

9, 1897, twenty-two years after he acquired the title. Dur-

ing any day of that time he and his cestids que trustent

might have been called to account. But they were not.

That the death of persons whose characters and estates

might be put in jeopardy is a potent circumstance in in-

fluencing the action of a court of equity, is conceded by

all the decided cases.

Hammond v. Hopkins, 143 U. S. 250.

Bell V. Hudson, 73 Cal. 288.

Not only Carr, the trustee, is dead, but Walther, the

cestui que trust of Carr, to the extent of 937 1-2 feet of the

legal title to the mine, died in August, 1886, fourteen years

after he had acquired the interest of Troop, Larew, Davis

and Winchester, under the locators' title, and his interest

under the patentees' title, and seventeen years before the

filing of the bill. Such periods of delay and neglect are

unexampled and without a parallel in the annals of litiga-

tion.

There is no such allegation in the pleading as that stated

(with all the emphasis of italics) on page 40 of appellant's

brief, that ''on the day aforesaid (Sept. 21, 1867) said co-

locators took possession of the same as a mining claim, and
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continuously held and occupied the same and held an ex-

clusive possession of the same, which was uncontroverted

and unopposed (trans, pj). S-G) until entry by Iliuduigton

tJiereon.^^ (Trans, p. 34.) The italics in the (luotation

are ours.

On the contrary, it is alleged (bill p. 9) "that Bell ct al—

the applicants for patent— claimed and pretended to said

official that they (said Bell et (d) were then and there the

owners of the possessory title to said mine, and to the

ivhole thereof. And further (on p. 15) that after the is-

suance of said i)atent (August 13, 1874) and the making

of said deed (March 10, 1869), the said Bell et (d claimed

and pretended to be the owners of said Socrates Quicksil-

ver Mine, and the whola thereof until about August 27,

1874, the said Bell et (d Ignoring the title of their said

cestuis que truest claimed and pretended that the title to

the whole of said mining claim was held, and owned as

follows: Here follows a table of the interest claimed by

each, which is absurd, but does not imi)air the force of the

allegation that they claimed to own the whole, and ignored

the title of their cestuis que trustent. This adverse hold-

ing dates from March 10, 1869. There is nothing in the

bill which shows in express terms or by necessaiy infer-

ence that the actual or constructive possession of the com-

plainant's grantors continued until the entiy of Hunting-

ton. On the contrary, it is alleged that the claim of title

of the respondents, Pluntington, Jordan, Nowlin, Miller,

Troo]) and Oarr Realty Company, is adverse and in hos-

tility to said origuial locators, and their and each of their

grantees and successors i}i interest, etc. (Bill, ]). 46.)

The date of the acquirement of the title by Huntington
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of the John A. Robinson and N. P. Chipman interests is

not given (bill p. 47), but as Huntington and his vendees,

Nowlin and Miller, are admitted to be innocent purchasers

in respect to those interests, the question is unimportant.

It is a question of some importance, however, how it can

be possible that Huntington recovered a judgment on an

adverse title (a tax title) against the holders of the legal

title, and not be in adverse possession. The action in

which Huntington recovered judgment was commenced

on January 3, 1898, and judgment was entered on January

1902. Both the titles put in issue by the contending

jjarties were adverse to the title of complainant, and a

possession recovered by legal proceedings is not only

prima facie, but conclusively an adverse and hostile pos-

session. Huntington's adverse title, therefore, relates to

the commencement of his action, which is more than five

years prior to the filing of the bill.

V.

The claim that the laches and delay of appellant in

filing this hill are excused by the fact that its predecessors

in interest were tenants in common of the respondents and

in accordance with their right, is refuted by other allega-

tions of the bill ivhich shoiv that the claim of title of the

respondents was adverse and hostile ah initio.

There is no room under the allegations of the bill for the

application of the doctrine that neither laches nor limita-

tion runs against him who is in possession or who holds

according to his right. The doctrine as laid down in Love

v. WatkinSy 40 Cal. 547, is conceded by us to be the law, and

in accord with the fundamental principles of law and
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justice. But there can be no claim that the complainant

or its predecessors in interest have been in possession of

the property for a single day from the issuance of the

patent on August 13, 1874, up to the filing of the bill. The

claim is repugnant to and is refuted by the allegations of

the bill itself.

It is alleged:

*'Your orator further shows that thereafter, and subse-

quent to the consummation of said fraudulent purpose, and

after the issuance of said patent and the making of said

deed of conveyance to said William S. Bell and his con-

federates therein named, the said William S. Bell, Charles

Bell, James M. Epperson, Charles Myrtetus, Thomas H.

Washington and Christopher Myrtetus, claimed and pre-

tended to be the owners of said Socrates Quxclx silver Mine,

and the whole thereof, and they and each of them did there-

after barter, bargain, sell and in form convey said property

as their own.'* It further appears that from June, 1875,

on or about the 27th day of August, 1874, the said William

S. Bell, Charles Bell, James M. Epperson, Charles Myrte-

tus, Thomas H. Washington and Christopher Myrtetus,

and their pretended grantees, ignoring the title of their said

cestuis que trustent, claimed and pretended that the title

to said mining claim was held and owned as follows, viz;**

(Here follow a schedule of the interests of the various suc-

cessors in interest of the patentees, which is absurd on its

face, and of no importance to the argument.) (Bill, Trans,

pp. 15-16.) It therefore appears, by express allegation,

that as early as August 27, 1874, within a fortnight after

the issuance of the patent, the patentees and their succes-

sors in interest expressly repudiated and ignored the title
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of their cestuis que trustent, and claimed the whole prop-

erty as their own. It further appears that from June, 1875,

until January, 1900, work upon the mine was totally sus-

pended, and when resumed, was begun and continued by

a man (Huntington) claiming under an adverse title, and

working the mine in a manner which caused a waste of the

substance of the estate of the complainant and of its

grantors and predecessors in interest. (Trans, p. 34.)

It is further alleged on this point *4hat the pretended

claim of title by said respondents, and each of them, is ad-

verse and in hostility to said original locators, and their

and each of their grantees and successors in interest of and

to said mining ground, claim and premises, etc." (Trans,

p. 46.) This shows that the claim of title of the respond-

ents has been adverse and hostile ah initio.

Under these circumstances there is no room for the claim

that the complainant or its predecessors in interest were

ever in possession of the mine or any part of it, from Aug-

ust, 1874, until February, 1903.

Under any theory of law or fact, the patentees and their

successors in interest held the complete legal title of the

property, which drew to it the legal seizin and possession.

That possession could only be displaced by an actual ad-

verse possession. There is no allegation of an actual pos-

session by complainant or its predecessors in interest. On

the contrary, it is alleged in the bill **that the pretended

claim of title of the respondents and each of them to said

premises, is adverse and in hostility to said original loca-

tors, and their and each of their grantees and successors in

interest of and to said mining ground ^ claim and premises^ 4

and is without any right whatsoever." (Trans, bill, p. 46.)
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The concluding allegation that '*the claim of title of the

defendants ... is without any right whatsoever/* is

a mere conclusion of law, and as such is unfounded, pre-

posterous, and repugnant to the preceding allegations of

fact. If the defendants have been in possession for twenty-

nine years, under a United States patent, under a claim

adverse and in hostility to the original locators and their

grantees and successors in interest, it is impossible that

their claim of title could be without any right whatever.

On the contrary, such a claim is impregnable in law and

in equity.

In Love v. Watkins (4:0 Cal. 547) and all the cases which

follow and affirm it, it appeared by express allegation and

proof that the owner of the equitable title had been in

actual possession from the very inception of his title up

to the commencement of the action. It is possible both in

law and in fact that one tenant in common may oust and

disseize his co-tenants, and in the case at bar, the express

allegations of the bill are incapable of any other construc-

tion. That the patentees entered upon the premises, and

claimed and pretended to be the owners of the whole there-

of and ignored the title of their cestuis que trustent (bill,

p. 15), and that their claim of title was adverse and in hos-

tility to said original locators and their successors in in-

terest, shows an ouster and disseizin of the original loca-

tors, from the date of the issuance of the patent (August

13, 1874) until the filing of the bill (February 7, 1903).

Under the allegations of the bill, any discussion of the

application of the doctrine of Love v. Waikins is unneces-

sary.
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VI.

The allegations of the bill of notice to the defendants

who are alleged to be purchasers from the origincd pat-

entees are insufficient, evasive and uncertain. The de-

fendants being purchasers from the patentees, are only

chargeable ivith notice of facts appearing on the face of

the patent proceedings. Havimg full knowedge of all that

appears on the face of the proceedings, the complainant is

bound to make its charge of notice definite, certain a/tid

specific. A charge that a defendant "had knowledge of

the true state of the title" is an allegation of a mere con-

clusion of law, and is meaningless.

As to some of these purchasers, no notice whatever in

any form is alleged. Thus (on p. 47) it is averred that the

respondent Frank A. Huntington has succeeded by pur-

chase to all the rights of John A. Robinson and to all the

rights of said N. P. Chipman and his associates in the

premises. That interest is stated as 150 feet in Robinson,

and 50 feet in N. P. Chipman and his associates. These

interests were conveyed in trust to William B. Carr on

June 2, 1875 (bill, pp. 28-32), and Robinson's interest was

reconveyed to him by Carr on May 19, 1882. (Bill, p. 33.)

There is no allegation whatever of notice to Huntington,

Nowlin or Miller, as to the interests so acquired from

patentees. For this reason the decree in their fa-

vor, as far as those interests are concerned, must be af-

firmed on this ground alone. But on broader grounds, the

allegations of notice against any and all of the defendants

are grossly insufficient in substance.
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First y as to W. B. Carr and the Carr Realty Company.

The first conveyance from the original patentees to Mr.

Carr was two weeks after the issuance of the patent, on

August 27, 1874. The allegation is
'

' That said conveyance

was then and there delivered to said Carr, who then and

there received and accepted the same with full notice and

knowledge of the true state of the title to said Socrates

Quicksilver Mine.^' (Bill, p. 19.) This allegation is in-

definite and uncertain to the last degree, and may mean

anything which the elastic conscience of a pleader may

construe it to mean. It does not set forth any fact or spe-

cific act of fraud of which Mr. Carr had notice. He was a

purchaser from patentees under a United States patent,

regular and valid on its face. That patent did not on its

face show any location prior to that of the patentees. Nor

did it show any protest or adverse claim by any of the

prior locators. Nor from anything which appears on the

face of the bill, was any protest or adverse claim ever made

or filed. Mr. Carr purchased under a patent which had

been issued after five years and six months' investigation

by the officers of the Land Department. If there was no

adverse claim on file in the Land Office he was justified in

purchasing. If there had been one, he was justified in

presuming that it had been withdrawn or defeated. There

was no obligation on his part in purchasing directly from

the patentees to examine anything but the patent itself. If

it was necessary or proper for him to examine the record

in the General Land Office, it is not pretended that there

was a single paper on file which would have shown a claim

of title prior to that of the applicants for patent. To al-

lege that Carr had '^full notice and knowledge of tlie true
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state of the title to the mine/' means nothing. The true

title was a United States patent, valid on its face, running

to the persons from whom he purchased as grantees, rest-

ing upon a record in the Land Office which did not show

any prior claim. The allegation, to be sufficient, must

show that Carr knew of the prior claim, and that he knew

that the proofs on file were false. The allegation must be

certain and specific. This rule applies to purchasers from

patentees claiming under a patent valid on its face.

Hardy v. Harbin, 1 Sawyer U. S. C. C. 209. fli

The same rule applies to purchasers at sales under judg-

ments or decrees.

Reeve v. Kennedy, 43 Cal. 650.

Stokes V. Geddes, 46 Cal. 17.

It is not intimated in the bill that any matter giving no-

tice of any claim of title of the first locators appeared on

the face of the record in the Land Office, or of the patent.

But if it had been in fact clearly and precisely alleged that

Carr knew that the grantors of the complainant had a

prior location, what conclusion would or could he have

drawn from the fact that no adverse claim was made by

them or appeared in the record in the Land Office, but that

they had abandoned their claim! ^

The allegation of notice is the same as to every purchaser

and successor in interest of the patentees, and is bad as to

all of them. See as to the deed to Walther (bill, p. 21)

the conveyance from Epperson to Bell, Walther et al. (bill,

p. 21), the conveyance from Charles Myrtetus to Walther

and Bell (bill, p. 25), the conveyance from Walther et al.

to Carr (bill, p. 27), the conveyance from Nagle to Warner

(bill, p. 43), the conveyance from Mrs. Lizzie Carr, widow,
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and George G. Carr, R. H. Carr and Mary Carr Lieb, sur-

viving children of W. B. Carr, deceased, to the Carr Realty

Company (bill, p. 50). This last conveyance was made

on May 5, 1900, twenty-five years after the issuance of the

patent. Is it possible that such an allegation is good as

to a person purchasing an interest under a United States

patent which had remained unattacked for a quarter of a

century?

In U. S. V. Flint, (4 Sawyer 51), an allegation against a

purchaser under a final decree of confirmation of exactly

eciuivalent im])ort ("that defendants took with notice of

the invalidity of said claim") was insufficient. ''They

(the defendants) are charged in the bill, it is true, with

notice of the alleged frauds of the claimant; but how, or

where, or in what manner they had notice, is not averred.

The vagueness of the allegation gives it only the weight of

mere clamor."

As an exrjn]>ie of repugnant and contradictory plead-

ing, the bill bolVTe the Court is almost without a parallel.

But the brief oF appellant has some claim to notice, in that

respect. On i .ige 25 of appellant's brief we find it stated

as a fact of \.aich the ('ourt will take judicial notice, that

at the time of the location (complainant's) there was no

State law requiring notices of location to be recorded, and

there is no allegation in the bill that the local rules re-

cpiired recordation. In support of this statement the cases

of Thompson v. Spray (72 Cal. 53o), and Souter v. .!/(/-

yuire (78 Cal. 544), are cited.

AVe agree that both the law and the authorities cited by

counsel are imi)regnable.

Yet on p. 73 of appellant's brief we are solemnly inform-



42 Socrates Quicksilver Mines (a Corporation) vs.

ed that '

' The bill shows the date and place of record of the

location notice and the patent. (Trans, pp. 62-70). The

date of record of these instruments is prior to the time

when Walther acquired his interests in the property. The

infirmity is patent upon the record, and Walther in dealing

with the property', took with notice of it" (citing cases.)

The deduction of notice is drawn (1) from the fact that

the location notice was recorded; and (2) that the patent

was recorded. In view of the established law that notice

does not follow from the record of a paper not required by

law to be recorded, this contention may be summarily dis-

missed. In regard to the record of the patent and the

notice ensuing therefrom to Walther, it is sufficient to say,

that the patent was a patent to third persons, under whom

the complainant does not claim, and which afforded no in-

formation as to the rights, real or imaginary, of the com-

plainant's grantors. This argument is a strange one com-

ing from the mouth of a litigant who contends that it is

not affected with notice of the exact title upon which the

patent was issued, but is at liberty" to suppress and conceal

the fact, as far as it lies within its power. Although the

argument as to notice is restricted in terms to Walther

alone, it applies to every respondent, and is equally bad

as to all.

VII.

The bill is lacking in equity against the appellee Will-

iam Troop, because it appears that he is the owner of 200

feet of the mine, under the identical title under which the

appellant claims.

The bill is absolutely deficient in equity against the de-

fendant William Troop.
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Because it appears that one James M. Epperson, one of

the original locators, on January 15, 18G9, conveyed his in-

terest to said William Troop. Troop, therefore, has all

the interest that Ej)person had under the original location.

If the deed of the constahlc, John W. Bell, purporting to

convey the interest of Troop to Walther, was good and

valid in law (bill, pp. 23-5), it is no concern of the com-

plainant's, who has not acquired the title of Troop in any

manner. On the other hand, if Walther did acquire the

title of Troop by the constable's deed, it revested in Troop

by virtue of the decree in the suit of Warner v. Lloyd (bill

pp. 39-40), in which Huntington was substituted as plain-

tiff, and in which Kittie E. Rye, as administratrix of the

estate of Otto Walther, deceased, and said Troop were

parties, and in which it was adjudged that Troop was en-

titled to 200 feet undivided in the mine. The complainant

claims under neither W^alther's estate nor Troop, and has

no right to iinpoach that judgment on any ground.

VIII.

The compJr,(] ant ha>s no right to impeaeh the judgment

in the case of Huntington v. Lloyd, for the reasons that if

docs not claim under either party to that suit and tJiat

the title of Huntington was adverse to (Did s}thjcct to no

iquity in favor of the complainant.

Nor has the complainant any right to impeach the judg-

ment in the case of Huntington v. Lloyd et aL upon any

ground. It does not claim under any party to that suit,

either plaintiff or defendant. The titles put in issue in

tliat action were a tax title held by Warner and his vendee,

Huntington, the substituted plaintiff, on the one side, and
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the patent title on the other side. The complainant does

not derive its title under either party, but both titles liti-

gated were adverse to the complainants. The judgment

was made by a court having full jurisdiction of the parties

and the subject-matter. It might have been erroneous,

but was not void. The cases of Reeve v. Kennedy and

Stokes V. Geddes apply to such a judgment in their full-

est force.

The allegation of notice to Warner is ludicrous. In the

first place, neither Warner nor Huntington were pur-

chasers in any sense. No notice at all is alleged to Hunt-

ington. The simple fact is that Warner bought a tax-title

for taxes levied in the year 1880 against a mine for which

a patent had been issued seven years before. He sold it

to Huntington. Huntington entered into possession in

1900 of a mine which had been abandoned and on which

no work had been done for twenty-five years. He then

brought an action against the persons who had succeeded

to the legal title of the patentees. Huntington already

owned 200 feet of the patent title, as to which he was an

innocent purchaser (bill, p. 47). At the time of the decree

Huntington still had the title, not having conveyed to Now-

lin and Miller until four months afterwards. If Hunting-

ton was an innocent purchaser of the 200 feet of the patent

title which he already held, how did he become a pur-

chaser with notice of the 962 1/2 feet awarded to him by the

decree? The fact is that as to that title he is not and was

not a purchaser at all. He owned an adverse title, and he

brought an action upon it against the otvners of the legal

title of record, and recovered a judgment. His suit was

brought against the owners of the patent title, twenty-
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seven years after the issuance of the patent. During all

that time neither the complainant nor its predecessors in

interest had made a claim. Huntington brought suit

against every person who appeared by the record to have

succeeded to the legal title conveyed by the patent. What

right has the complainant to attack or impeach his judg-

ment?

The allegation in the bill that the judgment in Hunting-

ton V. Lloyd et al. is not res adjudicata, and the reasons

given for the allegation are puerile and preposterous.

In the first place the averment that the record title from

September 21, 1867, until January 12, 1901, was in F. X.

Banks et al., the original locators, is not true. The record

title is the patent title, and the patent title is the legal title.

Huntington brought his action to quiet title against the per-

sons who had held the legal title for twenty-seven years.

Banks et al. had no legal title, and no title of record. There

were no means by which Huntington could have discovered

their interests or could have made them parties.

The recordation of location notices is not for the pur-

pose of giving constructive notice of title, but merely to es-

tablish the fact that the miners' customs have been com-

plied with in that particular instance. To give a recorded

location notice the effect of constmctive notice of title is

absurd on its face. The abandonment of a location wipes

out all value of such location and yet nothing appears of

record to show such fact. The United States issue a

patent to parties holding possession for five years (or the

period recjuired by the statute of limitations) and do not

require any location notice under such circumstances.

That this is the law see San Bernardino Co, v. Davidson,
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112 Cal. 503, 504, where the Court says: '^The purpose

of recording (location notices) is to show a compliance

with the mining customs ; but this purpose, and the whole

scheme, is entirely distinct from the statutory system of

recordation by which parties are permitted to have trans-

fers of propert}^ and certain other written instruments re-

corded in the county recorder's office, so as to give con-

structive notice thereof."

The allegations as to the nullity of the tax title are of no

force or legal effect. These allegations are mainly pure

conclusions of law, and conclusions which have been held

to be erroneous by all the authorities. Thus the averment

—
^

^ that no tax or any tax was ever validly levied, etc., upon

the owners of th^ said Socrates Quicksilver Mine, or upon

said property during the said or any fiscal years"— (bill,

p. 41) is merely the expression of the opinion of the pleader

that a mine may be patented for five years, and that no tax

can be levied upon the mine or against any association

formed by the owners of the legal title, or any common

name which they have assumed. Or it may mean that be-

cause the tax was not assessed against Banks et ah, the

original locators, the owners of a latent equity not apparent

on the record, that no tax could he assessed against this

mine for tiventy-nine years.

The next allegation that no tax was assessed against the

owners, etc., and that the said owners were not indebted to

the State of California in any sum for taxes, is immaterial.

That the said Socrates Quicksilver Mining Company was

neither a person, firm nor corporation is of no consequence.

It may have been, and the Court will presume it to have

been an association of persons doing business under a
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common name, which may be sued by such name, under

Sec. 388 of the Code of Civil Procedure. But the fact

that it was or was not a person, firm or corporation is im-

material. Since the adoption of the Codes in 1873, the

process of recovering taxes by judicial procedure has been

superseded by sale under summary process. Under the

Codes the tax is levied upon and is a lien upon the land, A

mistake or misdescription of owners is unimportant.

Klumpke v. Baker, 131 Cal. 82.

Lake County v. Sulphur Banks Q. M. Co., 66 Cal.

20.

The allegation that the description by the name of the

*' Socrates Quicksilver Mine'' is ^' vague, indefinite, uncer-

tain, insufficient and fatal" (bill, p. 42), is a mere conclu-

sion, and a false conclusion at that. In People v. Sierra

Buttes Q. M. Co., (39 Cal. 511) it was held that such a de-

scription was sufficient. It would be strange that any

court should hold that a description of a mine by the name

by which it is called in a United States patent, and by

which it would pass in a conveyance, is insufficient.

The allegations that the said tax deeds are absolutely

void, etc., are equally absurd and of no effect. They are

good, for the very reasons that the pleader says they are

bad. The fact that Nagle and Warner knew that they

were bad is impossible in law and fact, because the law

says that they are good.

IX.

The bill is fclo do sc as to the one-fonrih interest in the

mine claimed hij the respondent Carr Realty Company,

because it appears on the face of the bill that the latter
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owns one-fourth of the mine under either or any title, and

that the complainant does not pretend to have succeeded

to the rights of any of the grantors of the Carr Realty

Company.

The bill is lacking in equity against the respondent, the

Carr Eealty Company, as the successor in interest of Will-

iam B. Carr, to one-fourth of the Socrates Quicksilver

Mine, under the deed of William S. Bell et al, to William

B. Carr, dated August 27, 1874.

The reason is that William S. Bell, Charles Bell, Otto

Walther and Charles Myrtetus owned and held more than

one-fourth of the mine, as locators under the identical lo-

cation under which the complainant claims. They there-

fore held more than one-fourth of the mine under the same

title as the complainant's predecessors in interest and

their deed to Carr conveyed all the title they had, under

the location or under the patent. On this point, see Phil-

potts V. Blasdel, 8 Nevada 78, per Garber, J., affirming an

opinion of Beatty, J., at nisi prius.

Weill v. Lucerne Mg. Co., 11 Nev. 210.

I
Disregarding the claims and pretenses of Bell et al., set

forth on p. 15 of the bill, and relying on the facts set forth,

these things are apparent and undeniable.

The Socrates Mine was located by 15 persons. It con-

tained 3,000 feet of the lode. Each locator was therefore

entitled to 200 feet, or one-fifteenth of the claim. William

S. Bell, Charles Bell, John W. Rock and John D. Elwanger

were four of the original locators and therefore entitled to

800 feet, or four-fifteenths of the mine. This is, of course,

more than one-fourth. Thereafter, on March 10, 1869,
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l^ock and Elwanger conveyed to W. S. Bell, Charles Bell,

J. M. Epperson, Thomas H. Washington and Charles Myr-

tetus all their interest in the mine. This was long before

any [)atent was issued and, of course, conveyed their inter-

ests as locators under the first location. We leave out of

view the conveyance of the other grantors as immaterial.

The title wider the first location then stood:

W. S. Bell 280 feet

Charles Bell 280 feet

Charles Myrtetus 80 feet'

J. M. Epperson 80 feet

Thomas H. Washington 80 feet

800 feet

Thereafter, on October 17, 1874, J. M. Epperson, who

had acquired 80 feet of the locators * title by the deed from

Kock and Elwanger, conveyed it to Charles Bell, Otto

Walther, William S. Bell, Charles Myrtetus and John A.

Robinson, conveying to them 16 feet apiece.

The locators' title was then vested in the following

named persons in the following proportions

:

William S. Bell 296 feet

Charles Bell 296 feet

Charles Myrtetus 96 feet

Thomas H. Washington 80 feet

Otto Walther 16 feet

John A. Robinson 16 feet
* —. —^ —^ -^—

800 feet

The two Bells, Myrtetus, Walther and Robinson, on

August 27, 1874, conveyed to William B. Carr one undi-
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vided fourth part of the Socrates Quicksilver Mine. Thrf

grantors owned 720 feet of the mine, all of which passed to

Carr under his deed. The allegation is that the said con-

veyance did not state what proportion of said undivided

one-fourth was contributed by each of the said persons to

said Carr by said conveyance. (Bill, p. 16.) It was not

necessary that it should. The conveyance passed all the I

interest of all the grantors as far as it was necessary to
,^

make up the one-fourth conveyed. It was not a deed of

one-fourth of the interest of each grantor, but a deed of

one-fourth of the mine. If "William S. Bell alone had

owned one-fourth of the mine, and the other grantors had

owned nothing, Bellas whole interest would have passed

by the deed. The allegation that ^^your orator therefore

alleges that each of said persons should be deemed and

taken by reason of said conveyance to have contributed to

said Carr in proportion to the amount each held with his

co-grantors" (bill, pp. 16-17) is not a statement of fact,

but an argument and a very preposterous argument. Their

deed conveyed all that each grantor had, necessary to make

up the full quantity of one-quarter of the mine.

Mr. Carr then obtained by that deed 720 feet, or 30 feet

less than one-quarter of the mine. This is under the as-

sumption on our part that Otto Walther had only 16 feet

of the locators ' title.

But on October 3, 1874, Thomas H. Washington, who

held 80 feet of the locators^ title (by conveyance from

Rock and Elwanger, on March 10, 1869, bill, pp. 13-14)

conveyed forty (40) feet to Otto Walther, which inured

to the benefit of Carr by way of estoppel. This makes 760

feet in Carr of the locators' title.



Carr Realty Company (a Corporation). 51

It is not alleged in the bill that the complainant has in

any way succeeded to the title of any one of the grantors

of Carr under the original location. It therefore follows

from the allegations of the bill itself that the Carr Realty

Company owns one-fourth of the mine, under the very

title under which the complainant claims. The decree in

favor of the Carr Realty Company should be afi&rmed upon

this ground alone.

X.

The bill is defective in parties mid improper parties are

joined in the hill.

Neither Kittie E. Rye, administratrix of the estate of

Otto Walther, deceased, nor Harry L. Walther, James O.

Walther, nor Marie E. Folger, heirs and distributees of

Otto Walther, are joined as parties to the bill. Nor is

John A. Robinson, if he be alive.

On the other hand, William H. Hum])hrey is joined as

a party defendant, as trustee for Otto Walther, Charles

Bell, William S. Bell, George M. Pinney, N. P. Chiptnan,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock and John

A. Robinson, of, in and to three-fourths undivided part of

the Socrates Quicksilver Mine or mining claim, situate in

the County of Sonoma and State of California.

It appears by the bill that Walther in his lifetime owned

interests in the Socrates Mine under both titles, the loca-

tors' and the patentees', and that the defendant Jordan

has succeeded to those interests. It also appears that John

A. Robinson and N. P. Chipman owned an interest under

both titles, which has become vested in the defendant

Huntington (Bill, p. 47), and as to which it is admitted
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that Huntington and his grantees, Nowlin and Miller, are

innocent purchasers.

No reason can be imagined for not making Otto Wal-

ther's administratrix or heirs parties, if it be not the fact

that their interests are represented by William H. Hum-

phrey, trustee, or by Jordan, their grantee. It therefore

remains to be seen whether Humphrey is lawfully the trus-

tee of anything or anybody. It appears from the bill

(p. 27) that on June 2, 1875, Otto Walther, Charles Bell,

William S. Bell, John A. Eobinson, N. P. Chipman and

his said associates (meaning Hosmer, Gilmore and Stock)

made a conveyance to William B. Carr, of an undivided

three-fourths part of the Socrates Mine, for an expressed

consideration of one hundred and ten thousand dollars.

This was followed on the next day by the execution of a

declaration of trust by Mr. Carr, declaring in effect that

the said deed was made and received to enable him, Carr,

to negotiate and conclude a sale of the entire property in

his own name, and promising to pay certain sums of

money to each of the grantors in case of a sale of the mine

by Carr. It was also agreed that in case of a failure to

make a sale of the property, Carr would reconvey their

respective interests to the grantors.

It is alleged that the mine was never sold, and that Carr

reconveyed to Walther on May 19, 1882, 937y2 feet of

the mine, and to John A. Robinson 150 feet of the same.

(Bill, p. 33.) That the deed to Walther was recorded on

December 3, 1900, and the deed to Robinson on May 27,

1882. It would, therefore, seem that Walther *s adminis-

tratrix and heirs and their grantee should be made parties

defendant, but they are not. On the other hand, it appears
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that William H. Humphrey was appointed trustee of the

interests of Walther, Robinson, Chii)man and the rest by

proceedings which border on the farcical, and which re-

semble a scene from a comic opera, or a decree rendered

by the nimble-skipping Lord Chancellor in Gilbert and

Sullivan's opera of Patience.

It seems from the allegations of the bill that on Septem-

ber 20, 1902, more than twenty years after the re-convey-

ance by Carr to Walther and Robinson, of their interests

in the mine, and sixteen years after the death of Walther

(p. 49) and five years after the death of Carr (p. 49) the

said Humphrey was appointed trustee of the interests of

AValther and Robinson, among others. It is not alleged

that the widow or executrix or heirs of Carr or the dis-

tributee, the Carr Realty Company, or the administratrix

or heirs or grantee of Walther, or John A. Robinson were

parties to or had notice of this extraordinary proceeding.

That it was and is void upon its face is beyond all

argument. The trust estate descended to Carr's heirs and

devisees. He had reconveyed to Walther and Robinson

twenty years before the proceeding was instituted. Carr,

Walther and Robinson had all been dead many years be-

fore the proceeding was instituted to appoint a new trustee.

How any court can have authority to appoint a trustee for

men who re-acquired their own legal estates twenty years

before, is a question of law which was never solved until it

was taken up by the active and acute intellect of the alleged

lawyer who conducted this farcical proceeding. Of course,

if the decree appointing Humphrey trustee was void as to

one it was void as to all. No one was made a part>', no one

received notice of the proceeding.
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There then follow all these allegations, a statement that

*' there is now vested in said respondent William H.

Humphrey, as trustee, the legal title to 1,207 feet (and an

infinitesimal fraction of a foot) of said premises/' (Bill,

p. 51.) This absurdity is ludicrous. But the climax is

yet to follow. The bill states that the complainant '*dis

claims any interest or estate in so much of the trust prop-

erty held by said respondent W. H. Humphrey, as trustee

for John A. Robinson, or as trustee for N. P. Chipman, as

successor in interest of N. P. Chipman, A. A. Hosmer, C.

D. Gilmore and J. F. Stock. '

' (Bill, pp. 57-58.) These, of

course, are the interests of Robinson and Chipman, which

Huntington acquired as an innocent purchaser several

months before the appointment of Humphrey as trustee.

Again, if Jordan, the grantee of the administratrix and

heirs of the Walther interest, is a proper party defendant,

because he has the legal title of the Walther interest, how

can William H. Humphrey be joined as a trustee of

the legal title as to the same interest? And if the interest

of Robinson and Chipman had become revested in them,

by deed from Carr, twenty-one years before the filing of

the bill, and is now vested in Nowlin and Miller as in-

nocent purchasers, how can Humphrey be joined

as a defendant as trustee of the Robinson and Chipman

interests ?

The fact is that the proceedings set forth in the bill as

to the appointment of Humphrey as substituted trustee

for Carr are utterly indefensible in law or in morals. We

await with curiosity, the defense of these proceedings

by the counsel who conducted them.

There are several other facts apparent on the face of the
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record which suggest uncharitable suspicions of the man-

agement and control of this case by the plaintiiT and its

sohcitor. No service of process was made, but an api)ear-

ance was entered for W. H. Humphrey, trustee, etc.

The bill alleges that he holds the legal title to a little more

than one-third of a mine worth half a million of dollars.

By the declaration of trust Charles Bell is entitled to 750

feet and William S. Bell to 325 feet of the mine. They en-

tered an appearance, and a rule to take the bill against

them pro confesso was entered against them by the com-

plainant's solicitor. (Trans, p. 99.) Geo. M. Pinney, as

administrator of the estate of Jessey B. Epperson, de-

ceased, was also a party defendant. No service appears

to have been made upon him, but he appeared and a rule

to take the bill pro confesso was made against him also.

If the Bells, who appear by the declaration of trust to

have 1075 feet of the title under the patent to the mine, are

made defendants, how can Humphrey be a })roi)er party

defendant as to their interest? The presumption would be

after the lajjse of twenty-nine years that where the purpose

oT the trust had completely failed, the legal title had been

recouveyed to the grantors or cestuis que trustent. If the

Bells' interest had been reconveyed to them, there is no in-

terest whatever left in Carr, upon which the trust can

o])erate.

French v. Eduards, 21 Wall. 150.

On the other hand, it apjiears from the irliole record

tlint the two Bells, who appear to be entitled to 1075 feet

ot* the legal title under the patent and the declaration of

trust of Carr, are making conunon cause with the com-
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plainant. They appeared without service of process, and

a rule for a decree pro confesso was entered against them
i

by the counsel for complainant. If they have any claim

upon the estate of Carr or any right to 1075 feet of a mine

worth two million dollars, which they admit they hold sub-

ject to the equities of the complainant, the short way of

settling the case would be to convey their legal title to the

latter. But perhaps a reasonable fear of the consequences

of a breach of Sec. 533 of the Penal Code might prevent

them from so doing.

XI.

The bill is lacking in equity against the appellee Williai

H. Jordan, because it appears on the face thereof that said

appellee oicns four hundred feet of the mine under the

same title uyider which complainant claims, by conveyance.^

from persons ivhose rights the appellant does itot claim to

have acquired.

It also appears on the face of the bill that the appellee

William H. Jordan, as successor in interest of Otto Wal-

ther, is the owner of 400 feet under the locators ' title and

that therefore the complainant has no equity against him.

James M. Epperson was both a locator and a patentee.

His title had become vested in William H. Troop on Jan-

uary 15, 1869, before the application for patent. W. W.

Davis (sometimes called Henry H. Davis) was the owner

of 200 feet as an original locator. This interest of Davis

was acquired by Otto Walther on November 14, 1874, by

a constable 's deed from John W. Bell, constable of Mendo-

cino Township, for the non-payment of an assessment

levied under the provisions of the Act of the Legislature of
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the State of California, entitled "An Act entitled an Act

concerning partnerships for mining jjurposes/' approved

April 2, 1866.

At the same time and by the same deed Walther ac-

quired the interests of Jacob Larew and H. Winchester.

Larew is alleged to have owned 200 feet, and Winchester

100 feet of the locators' title. It is not pretended or as-

serted in the bill that the complainant ever acquired the

interests of Troop, Larew or W^inchester. For that rea-

son alone, the complainant has no right to impeach the

title of Walther to 500 feet out of the 600 acquired by him

under the deed from the constable Bell. If Troop, Larew

and Winchester have been content to acquiesce in those

proceedings for 29 years, the complainant, which does not

claim under them or either of them, has no right to com-

plain.

As to the Davis interest, it is alleged (bill, p. 46) that the

complainant has succeeded to his rights if any he had.

No method of succession, no date and no consideration is

given in the ';i i. It must be presumed that the interest

of Davis was acquired by the complainant immediately

before the fili i^; of the bill and for a nominal considera-

tion. It furticr appears that the claim of Walther as suc-

cessor in interest of Davis, and of Jordan as successor in

interest of Walther, has been hostile and adverse to Davis

and to the complainant ab initio. (Bill, p. 46.) Under

these circumstances what right has the complainant to im-

peach the title of Walther or Jordan? But if the com-

plainant, as the successor in interest of Davis, at thi^ late

day, has the right to impeach the constable's deed to Wal-
ther, what ground of impeachment is shown!
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Applying the well established rule of construction that

every presumption of the correctness of official action will

be made not inconsistent with the allegations of the bill,

in favor of the action of the officer sought to be impeached,

the objections alleged to the constable's deed to Walther

are of no force. In other words, where a pleader alleges

certain grounds of iilegalit}^ it will be presumed that the

act done was valid in all other respects.

Tested by this rule, it is plain that the causes of nullity

stated are weak and inconclusive. It is not pretended that

the act is unconstitutional, and it could not be, as it is ex-

actly in pari materia with Sec. 2324, U. S. Kev. Stats.,

concerning the sales of interests in mining claims for non-

payment of assessment work, which has been held valid

for thirty-seven years.

The first objection made is that the Socrates Quicksilver

Mining Company was not then or ever a corporation. It

was not necessary that it should have been. The Act of

April 2, 1866, had no application to corporations. It ap-

plied to mining partnerships only. The name of Socrates

Quicksilver Mining Company might have been and no

doubt was adopted as a common name for the partnership

owning and working the mine.

Second. It is alleged "that there was no co-partner-

ship existing between the owners or pretended owners of

said mining claim at or prior to any date mentioned in

said deed for the purpose of working said claim, etc.'*

(Bill, pp. 24-25.) The excessive caution which makes the

most astute pleader in this case speak of the persons con-

cerned as pretended oioiers is amusing. Inasmuch as the

assessment for which the sale was made was levied on
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I January 27, 1872, nearly two years before the patent was

issued, it necessarily follows that the owners or pretended

owners must have been the original locators, and the as-

sessment must have been levied by them. T)avis was one

of the original locators, and Troop had succeeded to the

rights of Epperson, another original locator. Inasmuch

as no patent had yet been issued, they were among the

owners of the mine, if anybody then was.

The allegation that there **was no co-partnership ex-

isting between the owners,'^ etc., is directly opposed and

repugnant to the preceding allegation (on p. 5 of the bill)

that "said AVilliam S. Bell and his said associates (which

includes Davis) took possession of the same and occupied

the same as a mining claim, and they continuously held,

occupied and improved the same and

expended in actual labor and improvements thereon more

than one thousand dollars,'^ etc. This allegation suffi-

ciently showh^ a mining partnership between Bell and his

associates uiidcr any definition of the term. It shows a

joint occupalic'ii and possession of the mine and a joint

expenditure c: ,;ioney and labor upon it for the common

benefit. This ; wrings the relationship thus assumed within

the definition of Sec. 2511 of the Civil Code, or the com-

inon-law definition as laid down in the preceding cases.

(Bradbury v. Barnes, 19 Cal. 120; Skillman v. Lachman,

23 Cal. 198; Dougherty v. Creary, 30 Cal. 390; Settembre

V. Putnam, 30 Cal. 490.) It is certain that in a direct ac-

tion in equity by Bell and his associates against Davis, al-

leging that they wore joint owners in the mine, that they

worked the same for their joint benefit, that they had ex-

pended one thousand dollars on the mine, of which Davis
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had not paid his share, that the court would have given

judgment against Davis for his proportionate share and

declared the same to be a lien on his interest, and issued

an order of sale. It must be assumed that Troop, Larew

and Winchester became owners with full knowledge of the

facts, and that the interests which they acquired had been

and remained subject to the lien of pre-existing debts.

Jones V. Clark, 42 Cal. 181.

The statute under wiiich these proceedings were had

provides '^that the officer selling shall execute a deed to

the purchaser or purchasers, and such deed shall be re-

ceived in all courts as prima facie evidence of the lawful

authority of the officer selling, and of the regularity of all

proceedings prior to the execution of the deed, and as

prima facie evidence that all the right, title and interest

of the party delinquent has been lawfully and rightfully

sold and conveyed to the purchaser; and the purchaser's

title to such mining claim shall be absolute." (Stats.

1865-6, Sec. 6, pp. 829-30.)

Third, It was not necessary that any notice should be

served upon Troop, Larew, Davis or Winchester, that they

would be deemed co-partners for working the said claim,

if they, or their predecessors in interest had in fact been

engaged in the joint working of the claim with their co-

locators. This provision on its face only applies to those

who own interests in the mine and refuse to unite in work-

ing or developing the mine. It has no application to those

who are actively engaged in working the mine, and incur-

ring the indebtedness to their co-partners or to the outside

world.



Carr Realty Company {a Corporation). 61

The presumptions declared by Sec. 6 of the statute of

April 2, 1866, apply with ten-fold force to those who have

never entered a complaint nor made a claim for thirty

years. Ever}^ presumption of the rep:ularity of official

action is strengthened by lapse of time, and the fact that no

attack has been made by an interested person. Walther and

his successors in interest had been in adverse and unchal-

lenged possession for twenty-nine years before a com-

plaint was made. This claim that the sale was unlawful is

not made b)^ the owner of interest conveyed, but by a specu-

lator in litigation, who has paid nothing for his shadowy

title. The presumption is impregnable that Davis, Larew

and Winchester knew that their interest in the property

had been sold for a just debt and never intended to im-

peach the justice of the transaction.

Russell V. Harris, 38 Cal. 427.

Conclusion.

It is not often that a bill so barren of equity is presented

to a court. A claim of title, moss-grown and mildewed

by time, is set forth against men who have toiled for years

to find ore in a mine which the original locators abandoned

as worthless. For over two decades the latter declined to

risk a dollar or to expend a day's labor upon the propert^\

Not one of them has ever asserted a claim in a court of

law or equity. After the lapse of twenty-nine years, they

dispose of their interests for considerations not stated, to

persons who resort to a corporate disguise.

The facts that said company was incorporated in a for-

eign State, with its principal place of business a few hun-
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dred yards beyond the boundaries of California, that this

incorporation is evidently of recent origin, and immedi-

ately prior to the filing of the bill became the purchaser of

shadowy claims of persons long since dead, tend to give

much color to the theory that the claim of the appellant

is purely speculative and devoid of intrinsic merit.

All of which is respectfully submitted.

October 22, 1903.

CEITTEXDEN THOEXTON,
J. F. EILEY,

JOHN H. MILLEE,

Of Counsel for Appellees.

WILLIAM E. COLBY,

For W. H. Jordan, Appellee.

EOBEET B. GAYLOED,

For Carr Eealty Co., Appellee.
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APPELLANT'S REPLY BRIEF.

I.

The rights of a co-tenant need not be urged in the

form of an adverse claim in the proceedings for a pat-

ent. The decision of the land office may result in the

issuance of the patent to one of several co-tenants, but

the rights of his associates may be asserted in the or-

dinary courts. If proper, a trust in their favor will be

fastened upon the legal title held by the patentee, and

it IS undoubtedly the general rule that co-owners need



not adverse the application of one of their number for

a patent in order to protect their vested rights in the

property.

Mills V. Hart, 24 Colo. 505

;

iJww/ V. P^c/z/w^ 35 Fed. 816;

Turner v. Sawyer, 150 U. S. 578;

Brundy v. Mayfield, 15 Mont. 201

;

Suessenbach v. Bank, 5 Dak. 477.

In Turner v. Sawyer, supra, counsel for appellants

raised the identical question raised here—that is, that

co-tenants waive their rights by failure to file an ad-

verse claim against a co-tenant's application for patent

which excludes them therefrom, (p. 582.) Mr. Jus-

tice Brown, speaking for the Court, said:

"It is contended, however, that Sawyer is precluded

from maintaining his bill by the fact that he filed no

adverse claim to the lode in question under Rev. Stats.,

sec. 2325. This section declares that 4f no adverse

claim shall have been filed with the register and re-

ceiver of the proper land office at the expiration of the

sixty days of publication' of notice of application for

patent, 4t shall be assumed that the applicant is entitled

to a patent, upon the payment of five dollars per acre,

and that no objection from third parties to the issuance

of the patent shall be heard, except it be shown that

the appellant has failed to comply with the terms of this

chapter.' By section 2326, 'where an adverse claim is

filed during the period of publication, it shall be upon

oath of the person or persons making the same, and shall

show the nature, boundaries and extent of such adverse

claim,' etc. In this case there was no conflict between



different locators of the same land, and no contest with

regard to the boundaries or extent of claim, such as

seems to be contemplated in these provisions. Turner

did not claim a prior location of the same lode, and

made no objection to the boundaries or extent of Saw-

yer's claim, but asserted that he had acquired Sawyer's

title by legal proceedings. The propriety of such claim

was not a question which seems to have been contem-

plated in requiring the ^adversing' of hostile claims.

In this particular the case of Garland v. Wynn, 20

How. 6, is in point. In that case it was held that where

the register and receiver of public lands had been im-

posed upon by ex parte affidavits, and a patent had been

obtained by one having no interest secured to him in

virtue of the pre-emption laws, to the destruction of

another's right who had a preference of entry, which he

preferred and exerted in due form, but which right

was defeated by false swearing and fraudulent con-

trivance brought about by him to whom the patent

was awarded, that the jurisdiction of the courts of jus-

tice was not ousted by the regulations of the General
Land Office.

" 'The general rule is,' says Mr. Justice Catron, 'that

where several parties set up conflicting claims to prop-

erty, with which a special tribunal may deal, as between
one party and the government, regardless of the rights

of others, the latter may come into the ordinary courts

of justice and litigate the conflicting claim.' Such was
the case of Comegys v. Vasse, i Pet. 193, 212, and the

case before us belongs to the same class of ex parte

proceedings; nor do the regulations of the Commis-
sioner of the General Land Office, whereby a party

may be held to prove his better claim to enter, oust the



jurisdiction of the courts of justice. We announce this

to be the settled doctrine of this Court, (Italics ours.)

See, also, Monroe Cattle Co. v. Becker, 147 U. S. 45,

57, and cases cited."

The only difference between the Turner-Sawyer case

and the one at bar is that in the former case the patentee

claimed his co-tenant's interest by virtue of certain legal

proceedings and in the latter case the patentees claim

the interests of their co-tenants under a deed from per-

sons who are not shown in the bill to have derived title

through or from the excluded co-tenants. Under the

principles laid down in the foregoing cases, "there is

no necessity for co-tenants 'adversing' the application

by one for patent."

On page 19 of their brief appellees state:

"We have the authority of the text of Mr. Lindley

(Lindley on Mines, sees. 646-728) that the ousted, or

excluded co-tenants must file an adverse claim."

This opinion of Mr. Lindley does not seem to have

been adopted by the courts either in the statement or
j

the application of the rule.

See cases cited, supra.

Mr. Lindley's opinion being contrary to all the au-

thorities is, therefore, devoid of weight.

After admitting that "It may be conceded for the

purposes of the argument, that the facts as alleged (in

the bill) show a sufficient location of the ground" (Ap-
|



pellee's br. p. 2), the appellees (on page 13) further

say that "The facts concerning the second loca-

tion (what second location?) are not alleged in the bill,

but as no other means are provided for by law, or

known to the law to obtain a patent than by making a

location and a subsequent application for patent after

due notice, etc. * * * it must be presumed that

such location, application, and proof were made after

due notice, etc. It must likewise be presumed,'' etc. etc.

Such is not the law. See appellant's br., p. 25 et seq.

In suits brought in connection with patent proceed-

ings no presumptions of fact as to title arise.

Title, right of possession, or forfeiture are facts to

be established by the evidence.

Bay State S. M. Co. v. Brown, 21 Fed. 167.

Where the reason is the same, the rule should be the

same.

Furthermore presumptions are only indulged to sup-

port absence of facts. There can be no presumption

against ascertained and established facts.

Nieto V. Carpenter, 21 Cal. 455.

The location under which the appellant claims is

duly alleged in the bill, admitted by the appellees in

their brief and is an ascertained and established fact.

The Court finds that such location was the first loca-

tion. (Tr., p. 107.)

A valid location of a mining claim is a grant from



the United States of the right of present and exclusive

possession.

Belk V. Meagher, 104 U. S. 285.

The presumption of validity attends every grant is-

sued by parties authorized to grant where there is noth-

ing on its face impeaching its validity. It is incumbent

on those who contest its validity to support their ob-

jections. The burden of proof rests upon them.

Field, C. J., in Payne v. Treadavell, 16 Cal. 220.

The right of location upon the mineral lands of the

United States is a privilege granted by Congress, but it

can only be exercised within the limits prescribed by

the grant. A location can only be made where the law

allows it to be done. Any attempt to go beyond that

will be of no avail. Hence, a re-location on lands al-

ready covered at the time by another valid and sub-

sisting location is void; and this not only against the

prior locator, but all the w^orld, because the law allows

no such thing to be done.

Belk V. Meagher, 104 U. S. 284.

It follows that a locator has a vested right which

until it is forfeited or abandoned cannot be disposed

of or otherwise affected by a co-tenant or any other per-

son. If any re-location was made, it was the act of

several of the co-tenants and a location by one of them

in his own name is the simple case of one tenant in

common acquiring an independent title to the com-



mon property. Such title by well-established rule

inures to the benefit of all.

McCarthy v. Speed, ii S. Dak. 362;

Coleman v. Clements, 23 Cal. 245;

Sever v. Gregovich, 16 Nev. 325;

Strang v. Ryan, 46 Cal. 33.

Had this so-called '^second location" which exists

only in the imagination of the appellees, been made by

strangers to the title, not acting in collusion with

any of our co-tenants, who thereafter applied for and

obtained the patent without the making of an adverse

claim and suit by the locators of September, 1867, this

case would wear a very different complexion. But it

seems to be tacitly conceded by the appellees that this

'^ second location" was made by some of our co-tenants

acting with others who did not bear that relation to the

appellant. The rule is well settled that a co-tenant will

not be permitted to question the validity of the common
title. As between themselves, each is estopped to deny

the validity of the original location, or to assail the

common source of title. Having entered under it, one

cannot as against his co-tenant, be heard to assert its

invalidity.

Sever v. Gregovich, 16 Nev. 325;

Cedar Canyon C. M. Co. v. Yaricood, 27 Wash.
271;

Union Con. S. M. Co. v. Taylor, 100 U. S. 323.

Assuming that there was a "second location" and that

It was made by the persons named in the patent the
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record shows that five of such patentees were of the

locators of the claim under the first location, that is the

location of September, 1867, and that in about a month

after the initial step in the patent proceedings was

taken they acquired the interests of said strangers to

the title. (Tr., p. 13.) Thus it appears that the title

of such persons, whatever it was and however it ori-

ginated was acquired by some of our co-tenants and

inured to our benefit.

The principle that tenants in common of mining

property hold a distinct title acquired by them in trust

for their co-tenants is by no means restricted to titles

acquired by re-location. It extends to outstanding and

distinct title to the joint estate, however acquired The

principle arises from the privity subsisting between

parties having a common possession of the same land,

and a common interest in the safety of the possession of

each, and it only inculcates that good faith which seems

appropriate to their relative position.

Whatever the nature of the outstanding title, there-

fore, the rule applicable to other species of property is

applicable in its generality to mining property held in

common, and the purchase by one co-tenant of any dis-

tinct, outstanding title inures to the benefit of all his

co-tenants who may desire to share therein.

Franklin Min. Co. v. O'Brien, 22 Colo. 129;

Mills V. Hart, 24 Colo. 505

;

Harris v. Lloyd, 11 Mont. 390;

Brundy v. Mayfield, 15 Mont. 201

;
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McCarthy v. Speed, ii S. Dak. 362;

Cecil V. Clark, 44 W. Va. 659

;

Bissell V. Foss, 114 U. S. 252;

Turner v. Sawyer, 150 U. S. 578.

But let us go a step further than the appellees have

done and assume that the ''second location" was in fact

the senior location. A senior conflicting location is not,

strictly speaking, an outstanding title to a junior loca-

tion, in which two persons are tenants in common. Each

of the claims is in law a different thing from each

of the others. The purchase of such senior location

by one co-tenant is, however, quite properly placed

upon the same footing as the purchase of a lien

or outstanding title in the common location. By any

other rule, it is well said by the Supreme Court of Colo-

rado the right of the co-tenant not permitted to share

in the senior location would be as effectually extin-

guished as if the patent to the junior location itself were

obtained with hostile intent by the tenant, and success-

fully asserted against his co-tenant. "The reason for

the application of the rule in the one case is as forcible

as in the other, and to draw any such distinction as is

here claimed with respect to co-tenancy in mining

claims would be to sacrifice substance for shadow, and

enable gross wrongs to be perpetrated, contrary to the

principle which gives life to the rule."

Franklin Min. Co. v. O'Brien, 22 Colo. 129.
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Although it may be a digression we cannot refrain

in this connection to say in answer to the matter found

on page 24 of appellees' brief in regard to contribution

that in order to affect a co-tenant by delay in making

contribution in such a case, it must appear not only that

he knew of the purchase, but also of the adverse claim

under it.

Cecil V. Clark, 44 W. Va. 659.

Nor will his right of participation be barred where

it appears no demand has ever been made upon him to

contribute his share.

"A tenant in common holds a several interest in the

lands which is so far identical with his co-tenants' in-

terest that, in all matters affecting the estate, he will be

regarded as acting for them as well as himself. He
cannot, therefore, purchase an outstanding adverse title

and set it up against his co-tenants, if they are willing

to reimburse him pro rata for the money so expended.

He will be regarded as holding the title he thus ac-

quired in trust for his co-tenants until the presumption

is repelled by their refusal to contribute in payment of

his outlays."

Weare v. Van Meter, 42 Iowa, 128.

^'Before a co-tenant will be considered to have for-

feited his right to participation by his delay, it must

appear that he had notice not only of the purchase of

the outstanding title by his co-tenant, but also of the

exclusive claim set up by the latter. He may reason-

ably presume that the purchase was made in support of

the common title, and may act upon that presumption,
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considering the outlay simply as a joint charge to be

settled and accounted for as any other necessary ex-

pense incurred in protecting the joint estate. The bur-

den is upon the purchasing tenant to show that his co-

tenant had notice of the purchase and of the exclusive

claim set up by him.

17 Am. & Eng. Ency. of Law (2d ed.) 679.

There is nothing in this case to show that the outlay

incurred in procuring this outstanding title and the

patent was not paid for from the proceeds of the mine

in controversy.

That presumption is as good as any other and if such

be the fact there is no contribution to be made. Besides

it clearly appears from the appellees' attitude in this

case that any offer of reimbursement would have been

futile. They have not conducted themselves in a man-

ner indicating that they wished to be paid and the prin-

ciple does not apply in such a case.

Boscowitz V. Davis, 1 2 Nev. 468

;

Cedar Canyon Con. M. Co. v. Yarwood, 27

Wash. 749.

Lex non cogit ad vana.

Returning to the main subject under discussion, we
say that the principles of the foregoing cases applied to

the fads in the case at bar negative the necessity for any
' adverse claim suit" between co-tenants. The law
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does not require individuals to bring suits, or do other

acts which will be fruitless.

Loomis V. Tift, i6 Barb. 544.

A more barren suit than that between co-tenants in

possession where several of them sought to perfect the

common title could not well be imagined.

The very foundation of an adverse claim suit is to

determine who has the better right to the possession of

the ground sought to be patented.

Perigo V. Dodge, 163 U. S. 168;

and the plaintiff must either allege possession in himself

or an unlawful ouster by the defendant. "The mere

allegations in a complaint that the plaintiff is the owner

of a claim, that the defendant has applied for a patent

to the same, that the plaintiff has filed his adverse claim,

and brings his action to have the right of possession

determined, are wholly insufficient," and a non-suit will

be entered.

Milligan v. Savery, 6 Mont. 129.

An "adverse claim" is not available to an original

owner seeking to establish an equitable title in and not

against the claim.

Doherty v. Morris, 11 Colo. 12.

The claim by complainant of a trust is not adverse

to the possessory title upon which the entry was made.

Hunt V. Patehen, 35 Fed. 816.
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The filing of an adverse claim suit by a tenant in

common against his co-tenant, both being in the pos-

session of the premises sought to be patented would be

in violation of one of the cardinal principles of the law

governing co-tenancy, that is that a co-tenant cannot

assail the common title. Yet that is the position that

the appellees seek to here maintain was necessary to

support the appellant's title. Neither reason nor au-

thority support such a contention.

The argument of the appellees may be designated as

a ^'speaking demurrer." That is to say, it is not de-

voted so much to the matters set out in the bill as to

matters which counsel for appellees seek to interject

into this case in defiance of the law and practice of this

Court. Their brief is replete with ''presumptions,"

cases not in point, and seeks to foist upon the considera-

tion of the Court a case which best suits their peculiar

views; copiously interlarding the whole with coarse

attacks upon opposing counsel, which for their own

dignity should have been omitted.

'T do know
A many fools that stand in better place.

Garnished like them, that for a tricky word
Defy the matter."

—

Shakespeare,

II.

We deny the assertion of appellees that the inference

of the learned judge of the court below was correct, as

matter of law, or that it is sustained by every statute
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ever passed upon the subject; that the application for

patent was based upon a location by the patentee * *

and that any reference to the subject was intentionally

omitted in the bill.

Appellees' br., p. 14.

There is no statute, nor any part of any statute,

whether cited by appellees or not, w^hich in terms or

by implication justifies the presumption that where a

co-tenant surreptitiously applies for a patent in his own

name to the exclusion of his co-tenants it must be pre-

sumed in an action to enforce a trust so created that the

application for patent was based upon an adverse or

second location and such action be defeated on that

ground.

The rule is undoubted that a patent obtained in the

name of one co-tenant inures to the benefit of all.

Costa V. Silvdj 127 Cal. 351

;

Halleck V. Baker, 23 Colo. 14;

Mills V. Hart, 24 Colo. 405

;

Brundy v. Mayfield, 15 Mont. 201

;

Mullins V. Butte Hardware Co., 25 Mont. 525;

Hunt V. Patchin, 35 Fed. 816;

Turner v. Sawyer, 150 U. S. 575.

The rule that an appellate court in order to sustain

the judgment of the lower court will assume the exist-

ence of a state of facts not inconsistent with the record

on appeal, applies only in those cases where the ruling

sought to be reviewed might have been supported by
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matter extrinsic to the record and which because of the

fault of the appellant has not been brought in the rec-

ord before the appellate tribunal. Such rule, however,

does not obtain where all that could have been con-

sidered by the lower court appears in the transcript of

the record on appeal.

Estate of Mitchell, 126 Cal. 250;

Cariithers v. Hensley, 90 Cal. 560;

Cockrill V. Clyma, 98 Cal. 126;

Hawley v. Gray Bros. etc. Co., 127 Cal. 562.

The suggestion in our opening brief ''that there are

other means and methods of obtaining a mining patent

than by or through a mining location,'' etc., (appel-

lant's br., p. 18,) was made to show with just deference

to the judge of the lower court that it was error to

assume ''that a patent cannot be procured upon a min-

ing claim without a location notice."

(Opinion, Tr., p. 107.)

The appellees find no fault with that part of our

opening brief (Appellees's br., p. 18) but say "If such

were the case the complainant would be worse off than

he is now, // that were possible (italics are theirs) . For

example, the application for patent of Bell et al. was

filed on February 8, 1869. The statute of limitations

for the recovery of mining claims was at that time tivo

years^'' (italics are theirs).

The appellees evidently see through a glass darkly.

What possible bearing the state of the statute of limita-
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tions at that time has upon this case is as great a mys-

tery as the reason for the building of the pyramids of

Egypt. There is not the faintest suggestion in the bill

that any one at any time has acquired any right or title

in fee by prescription to the premises, or any part

thereof.

On page 25 of their brief appellees indulge in pre-

sumptions concerning taxes which according to them

must have been levied and paid by the respondents and

which were not paid by the appellant, and they further

complain that the expense of obtaining the patent

has not been offered nor tendered in the bill, claim-

ing that the latter is a fatal defect. To the contrary, see

Mery v. Brodt, 121 Cal. 338.

On said page appellees further state that ''there must

have also been the cost and necessary expense of work-

ing the mine and of developing it from a worthless

prospect to a bonanza worth half a million dollars. Not

one cent of these sums has the complainant paid or of-

fered to pay." When the ''worthless prospect" became

a "bonanza" does not appear in the bill, or that it was

ever either is also not shown therein, nor who it was

that wrought this wondrous change. It certainly does

not appear that any demand has been made by any one

upon any one for reimbursement.

It is just as proper to presume that the mine has paid

its way under the skillful management "presumed" by
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appellees to have changed the worthless prospect into

this valuable bonanza.

It occurs to us that the question of expenses may well

be delayed until the non-operating co-tenant seeks to

compel its co-tenants to account. In which event the

co-tenant called upon to account is entitled to deduct all

proper operating expenses.

Paul V. Cragnaz, 25 Nev. 295;

and to a reimbursement of all above his share of the

expenses necessarily incurred in protecting the com-

mon possession, and in buying in an outstanding title,

paramount to that of the co-tenants.

McCord V. Oakland Q. M. Co., 64 Cal. 134.

But in case of fraud a co-tenant is not entitled to reim-

bursement for the expense of mining or production, as

it is not the policy of the law to make the way of the

transgressor easy and secure.

Foster V. Weaver, 118 Pa. St. 42.

III.

On page 25 of their brief appellees give the property

in question a value of ''half a million dollars." On
page 27 they claim its value to be at least $2,000,000.

Just what it was that caused this sudden increase in

the value of the property is not shown. Possibly appel-

lees ''presumed" that if they gave it this fictitious

value it would go far towards throwing the appellant

out of court. That this was their purpose in making
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this unwarranted assertion seems evident when they

state that "Mr. Huntington by putting his entire for-

tune at stake and by years of labor has developed a mine

upon which work was abandoned for twenty-four years

into a property worth at least $2,000,000." ;;

These statements are diametrically opposite to those

in the bill and were withdrawn by appellees' counsel on

the oral argument.

In this connection let us ask what is to govern in the

determination of this case? Shall it be the case as made

out by the bill or shall it be presumptions not neces-

sarily resulting as a conclusion from those alleged in

the bill? If the latter, then the demurrer is metamor-

phosed into a speaking demurrer.

"It is very clear that the present demurrer intro-

duces as its support new facts which do not appear on

the face of the bill and which must be set up by plea or

answer."

Stewart v. Masterson, 131 U. S. 158.

It is not the office of a demurrer to set out facts. On

the contrary, all the facts involved in a demurrer are

those alleged in the pleading demurred to, and the de-

murrer merely raises a question of law as to the suffi-

ciency of the facts to constitute a cause of action or

defense.

Brennan v. Ford, 46 Cal. 13.

Cook V. De la Guerra, 26 Cal. 239.

See also

State V. Commissioners, 23 Fla. 637;



19

Brooks V. Gibbons, 4 Paige, 375;

Ramge v. Towles, 85 Ala. 589.

It is therefore only by violation of the rules of plead-

ing that this case can be brought directly within the

rule of law laid down in Twin Lick Co. v. Marbury,

91 U. S. 579, and other cases cited by appellees on page

27 of their brief. But in no aspect of the case can Hun-

tington assert a delay of twenty-nine years in his favor.

He entered upon the property in January, 1900, in hos-

tility to all persons interested in this case; and it is an

astonishing thing to see him, a mere trespasser, without

legal or equitable title, supported in his pretensions by

those who are our tenants in common and trustees; and

which support is not warranted by any of the facts in

this case.

But the zeal of counsel to further the schemes of

Huntington have led to this curious result. They as-

sert on page 28 of their brief that Huntington's '4abor

and his estate for three years" * * * has "de-

veloped the bonanza of all known quicksilver mines,"

and that it would be inequitable "to take it away from

him on a title practically abandoned twenty-five years

ago." This statement of facts is a mere figment of the

brain of his counsel, and is inconsistent with the claim

of the remaining appellees as to laches.

Precisely what is meant by an "abandoned" legal

title is hard to define. If it is the valid legal title, it is

inconceivable how it can be abandoned. Long neglect

to assert the title will not operate to extinguish or
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toll it; nothing but adverse possession for the statu-

tory period would have such a consequence. If there

has not been a devolution of title by operation of an ad-

verse possession the rights of the owners cannot be

affected by a theoretical abandonment predicated alone

upon a neglect of the estate.

East Tenn. I. & C. Co, v. Wiggin, 68 Fed. 449.

Abandonment differs widely from laches in this, that

in granting relief on the ground of abandonment a court

assumes to base its action upon the will of the party; in

granting relief on the ground of laches the action is

in invitum.

Wolff V. R. R. Co., 123 Cal. 539.

Lapse of time does not of itself constitute an abandon-

ment any more than length of time alone is a test of

staleness.

Paschall v. Hinderer, 28 Ohio St. 580.

A perfect legal title cannot be divested by mere non-

assertion unaccompanied by any adverse possession or

claim or act of transfer or statutory divestiture.

Pickett V. Dowdall, 2 Wash. (Va.) 100;

Philadelphia v. Biddle, 25 Pa. St. 259.

Ordinary prudence required Huntington to investi-

gate fully appellant's claim of title to this mine and to

have taken the necessary legal steps to remove or ac-

quire the same before he commenced his operations and

it is a weak defense to insist that appellant and its grant-
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ors slept upon their rights. Huntington has been guilty

of inordinate haste and has not exercised ordinary pru-

dence, nor a sound discretion when he in face of the

recorded notice of location and patent, etc., went on in

defiance of the public records and commenced his

mining operations.

Ulman v. Clark, 75 Fed. 872.

In the case last cited defendants ignored the claim

of the owners of the land, entered thereon and took

steps to open up the mines and to erect coke ovens for

the purpose of manufacturing coke therefrom. The

plaintififs did not institute their action for the recovery

of the land until some four years had elapsed after such

possession had been taken. The defense of laches was

made and the court said: ''It seems to me that the

plaintiffs could more properly impute laches to the

defendants for failing to take notice of their claim

before they undertook to develop the lands."

But if the assertion of counsel that the "title (was)

practically abandoned twenty-five years ago" is to be

taken as correct it follows that the defense of laches

falls to the ground. Laches cannot be imputed in a

case where the title has been practically abandoned for

twenty-five years. For if that condition existed,

wherein are the rights of any of these demurrants supe-

rior to that of the appellant? When were the rights of

the appellees restored to them and what power gave

one set of claimants title and deprived another set of

claimants of title. And if the title has been restored to



22

these appellees, other than Huntington, when did the

time upon which laches are to be based begin to run?

It would appear that counsel have argued themselves

out of court as far as the question of laches is concerned.

It is not incumbent upon us to review in detail the au-

thorities cited on pages 30-31 of the appellees' brief

as "examples of the periods of time held to be laches in

particular cases," as the doctrine of laches is applicable

in each case under the particular facts of such case and

none of the cases so cited are based upon such facts as

exist in the case at bar.

On page 31 of their brief counsel for appellees cap

the climax by presuming what certain witnesses would

testify to in this case if they were alive. The prescience

of counsel is only equaled by their vivid imagination.

There is nothing in the bill to show that Larew and

Winchester acquired any interest under the patentee's

title or otherwise. But if so, why has Jordan, like his

predecessor in interest Walther, waived all claim to

such interests as well as the Davis interest. Davis was

one of the original locators of the claim who was ex-

cluded from the patent.

Counsel for appellees have overlooked the fact that

the position of the demurrants became adverse to ap-
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pellant as soon as the action to quiet title, as set forth at

page 56 of the bill, was commenced. The commence-

ment of that action was equivalent to an actual ouster,

as it manifested an intention to hold exclusively for

themselves.

Owen V. Morton, 24 Cal. 373,

and was the first overt act showing their intention to

claim the exclusive possession of the premises.

There is no admission in the bill that any one is an

innocent purchaser, and there is nothing in the bill

which admits of that construction. There is a waiver

of all claim to the Nowlin and Miller interests. That

waiver does not support the assertion of appellees that

Huntington or any one else is a bona fide purchaser.

(Appellees' br., p. 34.)

Even if Huntington did commence a suit on Janu-

^^y 3) 1898, and judgment was entered in January,

1902, (Appellee's br., p. 40) it is expressly averred in

the bill that he took possession of the property in Janu-

ary, 1900. (Tr., p. 34.) But his title to the land as far

as the judgment was concerned commenced from the

date of that instrument and not from the date of filing

the complaint. In any event the appellant and its

grantors were not parties to that suit. (Tr., pp. 36-39.)

No person can be divested of title to his property ia

a suit between other parties of which he has no legal

notice and a judgment rendered in such a suit is not
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binding upon him and is not admissible in evidence

against him in any future proceedings in which the

title to the property is in controversy.

Foster v. Powers, 64 Tex. 247

;

Maple V. Beach, 43 Ind. 51

;

Dugge V. Stumpe, 73 Mo. 53

;

Hardin v. Blackshear, 60 Tex. 132;

Owen V. Alexander, 78 N. Car. i

;

Rowland v. Day, 17 Ala. 681

;

Hale V. Finch, 104 U. S. 261

;

Morrison v. Mullin, 34 Pa. St. 12.

In McCoy v. McCoy, 29 W. Va. 794, it was said:

''No party^can ever be estopped or in any way preju-

diced by any judgment or decree, if the record in the

first suit on its face shows that he had no opportunity to

be heard in opposition to the entry of such judgment or

decree."

Wilkie V. Howe, 27 Kan. 518;

McDonald v. Matney, 82 Mo. 358;

Heephrey v. Redlick, 21 Neb. 8;

Brock V. Garrett, 16 Ga. 487;

Cockey V. Milne, 16 Md. 200.

\n Morrison v. Mullin, 34 Pa. St. 12, it was said:

"It contravenes the first principles of justice to hold

a man bound by a judgment against which he has

neither an opportunity to defend nor notice in any way

that he was to be directly involved in the consequences."

McLelland v. Ridgeway, 12 Ala. 482;

,

BufordY,Rucker,^].].M2iXsh (Ky.),55i;
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Chirac Y. Reinicker, ii Wheat. (U. S.) 280;

Jackson V. Myrick, 29 Me. 490;

Putnam School v. Fisher, 34 Me. 172;

Alexander v. Walther, 8 Gill (Md.) 239; 50

Am. Dec. 688;

Morrison v. Loftin, 44 Tex. 16;

Lawrence v. Haynes, 5 N. H. 33 ; 20 Am. Dec.

554;

Miller v. Johnson, 27 Md. 6.

A title which has been "practically abandoned" can-

not sustain the defense of adverse possession, claimed to

have been running during the time of abandonment.

An open and notorious occupation with hostile intent

is a necessary constituent of an adverse possession.

Neither a hostile intent without such occupation nor

such occupation without hostile intent is sufficient. The

case of tenants in common is no exception to this rule.

The evidence required is of a different character from

the legal character of the tenure, tenants in common

being seized p^r my et par tout.

Trustees v. Kirk, 84 N. Y. 220.

To raise the bar of the statute or of laches the hostile

intent must be followed by adverse possession of suffi-

cient duration to bar the appellant's action. Mere pre-

tensions amount to nothing. But appellees contend that

they abandoned the title in 1875. If so their claims and

pretensions, and their hostile intent are the same asf
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though never existing, and the rights of the appellant

are unimpaired and the statute of limitations and the

bar of laches only commenced to run against appellant

when the Carr Realty Company and W. H. Jordan

united with Huntington and others in commencing

the suit to quiet title on January 23, 1903. (Tr., p. 56.)

Until the co-tenant has notice, either actual or con-

structive, in some form, that the possession of his co-

tenant has become hostile, it will be deemed in law to

have been amicable, notwithstanding the tenant in pos-

session may, in fact, have been holding adversely. If

the rule were otherwise, the tenant out of possession

might be disseized and lose his remedy by the bar of

the statute of limitations, without notice that the pos-

session of his co-tenant had become hostile. To avoid

this injustice, the law deems the possession to have con-

tinued amicable until the tenant out of possession has in

some method been notified that it has become hostile.

Miller V. Myers, 46 Cal. 539.

It is true that the bill states that appellant's co-ten-

ants and trustees claimed and pretended to be the own-

ers of the property in dispute. But no mere assertion

of adverse claim can ripen into a prescriptive title in

favor of the claimant, if not accompanied by actual and

exclusive possession for the period prescribed by the

statute of limitations.

Howell v. Slauson, 83 Cal. 539;

People ex reL Love, 66 Cal. 551.



27

Where it is sought to establish adverse possession of

a mining claim during the period of the statute of limi-

tations, the statute does not begin to run until the issu-

ance of the patent.

Mayer v. Carothers, 14 Mont. 274;

South End M. Co. v. Tinney, 38 Pac. 401.

The one distinctive feature of every co-tenancy is

the right of each tenant, in common with his co-tenants,

to the possession of the premises held in common. In

mines, as in other property, each co-tenant is entitled,

equally with every other, to enter and take possession,

and no one has any right to exclude an associate.

McCord V. Oakland Quicksilver Mining Co.,

64 Cal. 134;

Morgansfern v. Thrift, 66 Cal. 577.

An immediate and necessary corollary to this rule

is the principle that the possession of one tenant in

common is the possession of all. His sole occupancy of

the common property is entirely consistent with the ex-

istence of the co-tenancy and a full recognition of the

rights of his co-tenants to enter and share the possession

with him at any time. In the absence, therefore, of

facts showing that he holds possession of the premises

in opposition to such rights in his co-tenants, his occu-

pancy will be presumed to be that of a tenant in com-

mon recognizing the co-tenancy.

Partridge v. McKinney, 10 Cal. 181

;

Waring v. Crow, 1 1 Cal. 366

;
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Coleman v. Clements, 23 Cal. 245;

Muley V. Ennis, 2 Colo. 300;

Southmayd v. Southmayd, 4 Mont. 100;

Mallett V. Uncle Sam Gold etc. M. Co., 1 Nev.

188;

Abernathie v. Con. Va. M. Co., 16 Nev. 260;

Union Con. S. M, Co, v. Taylor, 100 U. S. 37.

This presumption is a rebuttable one, and the opera-

tion of the rule that the possession of one co-tenant is

the possession of all ceases from the moment that such

possession becomes adverse to the co-owners of the pos-

sessor. Once it appears that the party occupying the

premises holds not in recognition of, but in hostility to,

the rights of his co-tenants, his possession ceases to

amount to constructive possession by them, becomes ad-

verse, and if maintained for the period provided for by

the statute of limitations, will vest in the possessor a sole

title by adverse possession to the premises.

Coleman v. Clements, 23 Cal. 245;

Partridge v. McKinney, 10 Cal. 181

;

Huff V. McDonald, 22 Ga. 131

;

420 M. Co. V. Bullion M. Co., 9 Nev. 240

;

Abernathie v. Con. Va. M. Co., 16 Nev. 260;

Susquehanna Ry. Co. v. Quick, 61 Pa. St. 328;

420 M. Co. V. Bullion M. Co., 3 Sawy. 634,

Fed. Cas. 4989.

To constitute an ouster of one tenant in common

by another the facts relied upon to show that the hold-

ing was adverse must appear affirmatively,
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Union Con. S. M. Co. v. Taylor, loo U. S. 37,

and the hostile possession must have been unequivocally

manifested.

Abernathie v. Con. Va. M. Co., 16 Nev. 260.

The only ouster by our co-tenants that appears in the

bill is the suit of January, 1903. (Tr., p. 56.)

In Susquehanna etc. Coal Co. v. Quick, 61 Pa. St.

328, it is said:

^'That open, notorious and uninterrupted possession

of the whole, by a co-tenant in common for tvventy-one

years, claiming the whole land as his own, and taking

the whole profits exclusively to himself, is evidence

from which a jury may draw the conclusion of an ouster

and an adverse possession. The distinction is that it

does not afford a legal presumption, which would en-

title the court to withdraw the question from the jury

and instruct them that they must infer an ouster. . . .

The question of fact must be determined by the jury,

for it may appear from all the circumstances the pos-

session is not adverse, notwithstanding the long-con-

tinued reception of the profits."

''Every dispossession of the true owner, whether by

force or fraud, by violent or peaceful means, and an

open and notorious occupation, under claim of title in

the person who dispossesses, is a disseisin or ouster suffi-

cient to set in motion the statute of limitations and con-

stitutes an adverse possession, which when it continues

for the period of tiyne prescribed by statute bars the

owner of his right to recover."

linger v. Mooney, 63 Cal. 591.
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The statute of limitations of this state provides that

in order to acquire title by adverse possession the pos-

session must be by actual occupation, open and notor-

ious, not clandestine. It must be hostile to the

plaintiff^s title. It must be held under claim of title

exclusive of any other right, as one's own. It must be

continuous and uninterrupted for a period of five years

prior to the commencement of the action and since 1878

the payment of taxes.

And if one of the elements is lacking, the adverse pos-

session is not made out.

linger v. Mooney, supra;

Thomas v. England, yi Cal. 458;

Alta V. Hancock, 85 Cal. 226.

The burden of proving all the essential elements of

an adverse possession, including its hostile character, is

upon the party relying upon it.

De Freize v. Quint, 94 Cal. 653 ;

Ball V. Kehl, 95 Cal. 606;

Tuffree v. Polhemus, 108 Cal. 670,

unless it affirmatively appears upon the face of the

bill that the statute has run in favor of the defendants.

The bill in the case at bar makes no such showing. The

issue should therefore have been raised by plea stating

specifically facts which showed that the statute applied.

This the appellees failed to do.
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IV.

The appellees contend (br., p. 39) that William B.

Carr purchased his interest directly from the patentees

and therefore it was not necessary for him to examine

anything but the patent itself.

Mr. Carr purchased his one-fourth interest from

Otto Walther, Charles Bell, William S. Bell, John A.

Robinson, N. P. Chipman and his associates, and

George M. Pinney. (Tr., p. 27.) None of these per-

sons except the two Bells were named in the patent

(Tr., p. 63) and appellees' argument upon this point

lacks the facts necessary for its support. As far as the

conveyance to the Carr Realty Company was concerned

it was made after the executrix of the Carr will, repre-

senting the estate in a suit to quiet title to this property,

had filed her verified answer therein disclaiming all in-

terest in this mine. (Tr., p. 37.)

Appellees are in error in asserting that the suit at bar

is an attack upon the patent. (Br., p. 41.) We are

simply seeking to enforce a trust raised in our favor by

its issuance. For where one obtains title to property by

virtue of a confidential relation and influences courts

of equity in order to administer complete justice be-

tween the parties will raise a trust by construction out

of the circumstances or relation and this trust they will

fasten upon the conscience of the offending part}^, and

will convert him into a trustee of the legal title.
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Ackley V. Croucher, 68 N. E. 86,

and a subsequent purchaser of such title, who takes

it with notice of the facts, takes it subject to the trust

which was fastened on it in favor of the co-tenants of

his grantor.

Mills V. Hart, 24 Colo. 565.

V.

Replying to paragraph VII of appellees' brief we

say that the decree in the case of Warner v. Lloyd (bill,

pp. 39-40) could not re-invest title in Troop for

the reasons stated in our opening brief (pp. 40 et seq.)

and if we do not claim under the Walther title we cer-

tainly claim adversely to that title and also to Troop in

so far as Troop asserts title under the Warner v. Lloyd

judgment.

The allegations in the bill with respect to the judg-

ment in the case of Huntington v. Lloyd w^ere intended

to show that such judgment w^as asserted as a muniment

of title by those claiming under it as a link in their chain

of title and that such judgment was insufficient as evi-

dence of title because in the suit inwhich itwas rendered

the Court had no jurisdiction to afifect the interests of

cestuis que trust who were not made parties to the action.

Where A sues B to quiet title under section 738 of the

Code of Civil Procedure with respect to Black Acre

which B holds as trustee for C who is not made a party,

a judgment in favor of A can in no manner bind C be-

cause it is res inter alios acta.
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VI.

On page 44 of their brief appellees assert that

'^Huntington entered into possession in IQOO of a mine

which had been abandoned and on which no work had

been done for twenty-five years!' We assert that un-

der that admission the defense of laches is eliminated

from this case.

Without noticing the hyper-critical objections of

counsel as to the allegations impugning the validity of

the tax title under which Huntington claims it may be

said:

1. That the allegations in the bill that no tax was

assessed against the owners, etc., is not a conclusion of

law, but the statement of a fact.

Parker v. Jacksonville, 20 So. Rep. 538;

Lock hart v. Houston, 45 Tex. 317;

Boynton v. Faulk, 64 N. W. 518;

Webb V. Bidwell, 15 Minn. 398;

Lucas V. McCann, 50 Mo. App. 638.

2. That it appears affirmatively from the bill that the

deed was issued by the tax collector more than fifteen

months after the adoption of the amendment of section

3788 of the Political Code, and was therefore issued

without jurisdiction.

Tuttle V. Block, 104 Cal. 443.
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VII.

We concede the rule to be ''that notice does not fol-

low from the record of a paper not required by law to

be recorded," (Appellees' br., p. 42,) and that such

rule seems to be applicable herein because of the state-

ments in the appellants' brief which are pointed out by

appellees on said page.

But we say that in order to sustain or maintain our

rights it was necessary for the location notice of the

claim in controversy to be recorded. Section 8 of the

by-laws of the Cinnabar Mining District, adopted on

October i, 1866, provides that all notices of location

shall be filed with the Mining Recorder within 20

days after the location is made. This the bill shows was

done by our locators, and that this by-law was complied

with, (Tr., p. 5,) where it is averred in the bill that

upon the day of the location "said co-locators took pos-

session of the same, and occupied the same as a mining

claim, and they continuously held, occupied and im-

proved the same, in accordance with the rules, regula-

tions, and customs of miners in the district embracing

the same, and with the laws of the United States and of

the State of California providing the mode of acquir-

ing and holding the possessory title to mining claims."

The length of our opening brief, as must appear to

the Court, from the numerous questions involved, led

the writer to commit the apparent error upon which

appellees' counsel bases their charge of inconsistency.



35

VIII.

W. H. Humphrey as trustee is a proper party to the

bill, but conceding that he is not, that would be no rea-

son for dismissing the bill. Furthermore, the co-de-

fendants of Humphrey have no right to allege that he

is improperly joined.

Gardner v. Samuels, 1 16 Cal. 90-91
;

Cart-wright v. Bambiirger, 90 Ala. 410;

Cherry v. Munro, 2 Barb. Ch. 618;

Story's Eq. PL, sec. 544;

Beach Mod. Eq. Prac, sees. 80-254;

Ashby V. Winston, 26 Mo. 210.

The appellees demur to the bill upon the further

ground that the decree of the State court appointing

Humphrey as trustee in place of Carr is void upon its

face for the reason that said court had no jurisdiction

of the persons named as cestuis que trust; that Otto

Walther, A. A. Hosmer, Charles D. Gilmore, J. F.

Stock, and John A. Robinson were dead before the

making of said decree. (Tr., pp. 87, 91, 97.)

Answering this proposition, we will state that the bill

shows the death of none of such parties except Walther.

The Walther interest was reconveyed to him by Carr.

(Tr., p. 33.) Superfluity does not vitiate. In any

event, the jurisdiction of the State court depended on

the situs of the property and not the place of residence

of the cestuis que trust. To impeach the validity of the

decree appointing Humphrey as trustee, this Court will
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presume any possible state of facts consistent with regu-

larity of the action of the State court, unless the bill in

this case shows affirmatively that upon the face of the

record in the State court it appeared that that court had

no jurisdiction. This the bill does not show.

The objection that the bill is defective in parties (ap-

pellees's br., p. 51) in not joining certain predecessors

in interest of certain defendants herein while not sound

is certainly novel, and is not one of the grounds set forth

in the demurrers. We know of no rule making it either

necessary or proper to join in a suit affecting real prop-

erty the predecessor in interest of the party defendant

in whom the title appears of record.

The appellees cite the case of French v. Edwards,

21 Wall. 150, presumably to support the supposed

theory that the Carr trust alleged in the bill either in

its origin was or has since become impossible of execu-

tion and that consequently after the lapse of twenty-

nine years from the creation of the trust it must be pre-

sumed that Carr had re-conveyed the property to the

original trustors. The answer to their position is two-

fold:

1. It begs the question by assuming the impossibility

of the execution of the trust; and

2. It is based upon a presumption inconsistent with

and not warranted by the allegations in the bill.
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The bill alleges that Carr had in part executed

the trust by reconveying in accordance therewith the

interests to which two of the cestiiis que trust were en-

titled under the trust and it is further alleged that no

other conveyance was ever made to any of the other

cestuis que trust. But on the contrary, it is specifically

alleged that ^'said Carr failed to sell or otherwise dis-

pose of said premises, or any part of the same under

and by virtue of said deed of trust or at all." (Tr.,

P- 33-)

If Carr did not dispose of the property either under

the trust or at all it necessarily follows that the title re-

mained in him until the time of his death and therefore

the trust still remains open as to this appellant.

IX.

The appellees' counsel having forgotten that they

had previously repeatedly declared in their brief that

the title to the mine in controversy had been '^practically

abandoned for twenty-five years," assert on page 6i that

"Walther and his successors in interest had been in

adverse and unchallenged possession for twenty-nine

years before a complaint was made." This is incon-

sistent with appellees' statement that the legal title was

abandoned twenty-five years ago. (Br., pp. 28, 44.)

Where in the bill is there any allegation w^hich war-

rants the conclusion that the possession by Walther and

his successors in interest was adverse for any period of

time? On the contrary, the bill affirmatively shows
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that said Walther was a tenant in common with the

appellant's grantors; that he died in 1886; that there

was no administration of his estate had until 1896.

But in any event the possession of our co-tenants was

our possession until we were ousted. ^'That this is a

settled rule of law is not denied."

Mining Co. v. Taylor, 100 U. S. 40.

X.

U. S. V. Atherton, 102 U. S. 372, was cited by counsel

upon the oral argument for the purpose of showing that

every presumption not inconsistent with the allegations

of the bill is to be made in favor of the decree dismissing

the bill, and that the bill was defective as to certain

allegations of fraud found therein. (See, also, Ap-

pellees' br., p. 23.)

The object of that suit was to set aside a decree con-

firming a claim which had been formally passed upon

by the Board of Commissioners for the settlement of

private land claims in California.

In the course of the opinion, it is said:

*'A decree of a court of record is not to be set aside

17 years after it had been rendered because it was irreg-

ular or erroneous. . . . There is no allegation of fraud

in procuring it. . . . No fraud is charged against it, no

error of law pointed out; no want of jurisdiction assert-

ed. There is but a loose, disconnected effort to show

that, if another hearing could be had, the result would

be different.

''The bill also alleges that the patent issued by the
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ft
United States does not conform to the survey which was

finally approved. . . . The discrepancy alleged be-

tween the amount of land covered by the survey and

that covered by the patent is very large. . . . We
should be very much inclined to sustain any bill showing

such a squandering of the public land if the allegations

had been sufficiently specific to call upon the defendant

to answer. Such a bill must rest, however, on the ground

of fraud or mistake, and it is too clear for argument

that it should set out the particulars of the fraud or the

manner in which the mistake occurred.

"No copy of the patent is exhibited, nor of the survey

with which it is said to differ.

**There is only the general allegation that certain per-

sons, not named therein, conspired together, and by

false and fraudulent representations and suppression of

facts imposed upon the officers connected with the land

office at Washington and fraudulently procured the

patent to be issued.

"No names of the parties who committed the fraud,

no names of the persons or designations of the officers

imposed on are given."

This case, cited by the appellees to overthrow the

bill for defects of form, furnishes it with strong support,

because, in the case at bar, a certified copy of the patent

is exhibited (Exhibit B, Tr., p. 63) ; a certified copy

of the location notice with which it is said differ as to

whom the patentees shoul-d have been is attached to the

bill. (Exhibit A, Tr., p. 61.) The persons who were

defrauded, as well as the persons who perpetrated the

fraud, are named in the bill. (Tr., pp. 4-7.) The des-
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ignation of the officers imposed on are given in the bill.

(Tr., pp. 9-IO.)

It thus appears that the absence of facts which made

the bill defective in the case cited by appellees are pre-

sented in the bill in the case at bar.

Furthermore, the principle applied in the case of

U. S. V. Atherton, ante, is that where a judgment, valid

on its face, is assailed for matters dehors the record, the

bill must negative every possible state of facts consistent

with its validity, or must affirmatively allege a state of

facts inconsistent w4th such validity, as shown by the

record. This principle governs even where the attack

is direct by appeal.

Eichhoff V. Eichhoff, 107 Cal. 47-48

;

Sichler v. Look, 93 Cal. 607;

Cockrill V. Clymer, 98 Cal. 126, and cases cited;

See Galvin v. Palmer, 134 Cal. 428-429.

The appellees do not contend that there is an absence

of necessary allegations in the bill, but that certain alle-

gations therein concerning the acts of fraud charged as

being committed in obtaining the patent are inarti-

ficially or incompletely stated. Such an objection goes

to the form of the allegations rather than to their sub-

stance, and can only be reached by special demurrer.

To illustrate: An objection to a complaint being that

a notice of aw^ard was not posted "conspicuously" by the

clerk is not supported by a general demurrer where the

allegation was that the notice was posted by the clerk.

Williams v. Bergin, 127 Cal. 378.
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Defects of forms of averment or uncertainty cannot be

urged upon general demurrer.

Ward V. Clay, 82 Cal. 502.

If a complainant fails to state facts essential to a cause

of action, the defendant may take advantage of the

defect by a general demurrer. If, however, the com-

plaint avers all the essential facts, but states them de-

fectively or improperly, the defect can only be reached

by a special demurrer particularly designating the

specific point at which it is aimed.

Harnish v. Bramer, 71 Cal. 155.

Objections that a complaint is ambiguous or uncer-

tain, or that essential facts appear only inferentially, or

as conclusions of law, or by way of recitals, must be

raised by special demurrer, and cannot be reached on

general demurrer.

City of Santa Barbara v. Eldred, 108 Cal. 294.

Objections to a complaint which are grounds of

special demurrer are waived where the demurrer is gen-

eral and no special grounds are specified therein.

Daggett V. Gray, 1 10 Cal. 169.

Objections which go to the sufficiency of the state-

ment of facts contained in the complaint, but not to the

sufficiency of the facts themselves, cannot be enter-

tained, unless presented by special demurrer.

Himmelman v. Spanagel, 39 Cal. 401 ;

Mullally V. Toicnsend, 119 Cal. 52.
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While the citations above made are based upon

specific provisions of the Code of Civil Procedure, the

principles upon which they are based are merely enun-

ciatory of well-known principles of pleading in vogue

before the reformed procedure came iato existence, and

are particularly applicable in courts of chancery where

the courts seek to administer justice independent of tech-

nical objections as to form. These principles have not I

only been carried into the statutory law of this State,

but also find expression in section 954 of the U. S. Re-

vised Statutes, which provides that

—

j

^'No summons, writ, declaration, return process, judg-

,

ment, or other proceedings in civil causes, in any court

'

of the United States, shall be abated, arrested, quashed,
\

or reversed for any defect or want of form; but such i

court shall proceed and give judgment according as the i

right of the cause and matter in law shall appear to it,
j

without regarding any such defect, or want of form,

,

except those which, in cases of demurrer, the party >

demurring specially sets down, together with his de- \

murrer, as the cause thereof; and such court shall,

amend every such defect and want of form other than

those which the party demurring so expresses."

This is in the chapter relating to procedure in all

classes of cases and is not confined to civil cases at law,

but extends to all cases and includes equity cases, which 1

are as well civil cases as law cases are ; and it requires an

adjudication upon this demurrer according to law and

right without reference to the verbally asserted defects

in the bill.

Dancely. United Shoe M. Co,, 120 Fed. 838.
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Section 954, supra, is remedial and should be liberally

construed.

Parks V. Turner, 12 How. 39;

Tobey V. Claflin, 3 Sum. 379, Fed. Cas. 14066;

Gregg V. Gier, 4 McLean, 208, Fed. Cas. 5799.

The objection that a bill is deficient in certainty

should be raised by demurrer.

I Daniel Ch. Pr. (6th ed.), 369, 372, 562.

A special demurrer is indispensable when the objec-

tion is to the defects of the bill in point of form.

Story's Eq. PL, sec. 455.

In Pacific Live Stock Co. v. Hartley, 98 Fed. Rep.

327, Judge Gilbert said:

"If the allegations of the bill are not sufficiently defi-

nite and certain, the defendant's remedy was by a special

demurrer. {Wescott v. IVicks, 72 111. 524; Pogue v.

Clark, 25 111. 308; Choteau v. Rice, i Minn. 106 (Gib.

83) ; Stewart v. Flint, c^J Vt. 216; JVilson v. Hill, 47
N. J. Eq. 367, 19 Atl. 1097; Tallman v. Green, 3 Sandf.

437-)

An allegation of an essential fact in a bill in equity

by way of recital, but in such form that the existence of

the fact appears by necessary implication, is good

against a general demurrer.

Investor Pub. Co. etc. v. Dobinson, 72 Fed. 603.

Nor will a demurrer ore terms lie.

A demurrer ore tenus must be to that to which the

defendant has demurred on the record. A defendant
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cannot demur ore tenus on a ground which he has not

made the subject of demurrer.

Pitts Y. Short, 17 Ves. Jr. 215;

Attorney-General v. Brown, i Swanst. 288.

See, also,

Hook V. Dorman, i Sim. & S. 228.

There being no special demurrer in the case at bar

this Court is precluded from passing judgment on the

appellees' points II (br., p. 14), III (br., p. 19), and

VI (br., p. 38), although such defenses have been made

in the course of the argument.

Puetz V. Bransford, 31 Fed. 464.

CONCLUSION.

The bill must be construed as supporting some one

single theory. For that purpose the bill taken as a

whole must be interpreted in connection with the

prayer for relief. That theory is that the original locat-

ors were tenants in common. That through the collu-

sion of some of those co-tenants with strangers a patent;

on their application was issued to them and subse-

quently the excluding co-tenants became vested with

the title evidenced by the patent. That the patent is-

sued inured to the benefit of the excluded co-tenants.

That those who have since acquired interests apparently

adverse to the excluded co-tenants have taken such inter-

ests with full notice and therefore hold the same
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charged with the trust in favor of the excluded co-ten-

ants and their grantee. And that nothing has been done

or omitted to be done barring the excluded co-tenant

and their grantee by reason of laches. These facts can

be made to appear only by the evidence in the cause.

The safe rule on a general demurrer to a bill in equity

is that the demurrer must be overruled unless it appears

that on no possible state of the evidence could a decree

be made. It seems that no such conclusion can be

reached in this case; in short, it seems that the questions

suggested by the bill, as well as some of the questions

suggested by the appellees themselves in their argument,

can be solved only after a full hearing of the cause on

bill, answer and proofs.

Failey v. Talbee, 55 Fed. 894.

As bearing on the proposition that a bill must have a

single theory, the following authorities are cited:

Aetna Powder Co. v. Hildebrand, 137 Ind. 473

;

Btiena Vista F. & V. Co. v. Tuohy, 107 Cal. 254

;

Marshall v. Shafter, 32 Cal. 191.

It is respectfully submitted that the decree dismiss-

ing the bill on the merits because of laches should be

reversed.

A. H. RICKETTS,
Counsel for Appellant.
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CARR REALTY COMPANY (a Corpo-'

ration), et al..
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PETITION FOR RE-HEARING.

To the Honorable the United States Circuit Court of

Appeals, for the Ninth Circuit:

Socrates Quicksilver Mines, the appellant in the above-

entitled action, respectfully petitions for a re-hearing of

said cause upon the appeal. We are impelled to this

course by a belief that in our arguments and briefs we
failed to properly present to the Court the legal prin-



ciples upon which appellant relied to procure a reversal

of the judgment of the Circuit Court dismissing the Bill,

and that by reason thereof appellant has been deprived

of a decision upon the real points involved in the appeal.

The question to be considered in this appeal is one not

only of great moment to appellant but involves principles

of law and practice of importance to the profession^ and

we feel we would not have done our full duty to the Court

and to our client if we refrained from thus calling the

Court's attention to the parts wherein, we believe, this

Court in its decision has missed the real point we were

seeking to present and which we confidently believed

warranted a reversal of the judgment of the Circuit

Court.

Appellees stand before this Court as the admitted re-

cipients of the fruits of fraud and perjury received and

retained by them with a full knowledge of the manner by

which they were obtained. Asking this Court to assist

them in retaining the benefits thus acquired and to de-

prive appellant of all opportunity to recover the property

of which it is admitted that it was thus defrauded.

The allegations of the Bill must be taken as true on the

hearing of this appeal. They are admitted in law by

appellees, who demurred, and are confessed in fact by

the other defendants.

The facts stated in the Bill are sufficient to show that

the appellant is the equitable owner of an undivided in-

terest in the Socrates Quicksilver Mine. That the legal

title thereto now held by appellees was acquired by fraud
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circumstances that upon well settled principles of equity

they took and now hold the legal title thereto as trustees

for appellant. Unless some other equitable principle

intervenes sufficiently potent to outweigh and overcome

the universal doctrine that '^ Fraud vitiates ever^-thing'^

appellant is entitled to an opportunity to establish the

facts alleged in its Bill as against the demurring defend-

ants and, if established, it is entitled to a decree that

appellees hold the legal title to the portion of the mine

claimed by appellant as trustee for appellant. In any

event and under all circumstances ai)pellant is entitled to

such a decree as to all of the defendants who have not

appeared— or appearing have not demurred to the Bill,

or denied the allegations thereof.

The only real contention of appellees of any merit and

the point upon which the demurrer was sustained—and

as we understand the decision of this Court, the only

point upon which the judgment was affirmed— is that ap-

pellant and its predecessors in interest have not been

sufficiently swift in appealing to the Court for relief from

the fraud by which they were deprived of tlie legal title

to the valuable property which appellant is now seeking

to recover.

The record is voluminous and the transactions intri-

cate and complicated, but the facts may be broadly and

briefly summarized substantially as follows:

Fifteen citizens of the United States (whom we will



term ''the original 15'') had acquired by location and the

other acts required by law, the right to a mining claim of

3000 feet in lengih.

Five of these citizens (whom we will designate as ''the

conspiring 5'') entered into a conspiracy with 10 strang-

ers to the title (whom we will designate as "the spurious

10'') to defraud the other 10 original locators (whom we

will designate as "the excluded 10") of their interest in

the mine and to acquire the title to themselves.

In pursuance of this conspiracy "the conspiring 5"

and "the spurious 10" jointly applied for a patent false-

ly alleging .that they were the original locators and

through fraud and perjury deceived and imposed upon

the Interior Department to such an extent that they pro-

cured a patent to be issued to them.

Under the location each of "the conspiring 5" was

the legal owner of an undivided 200 feet of the mine and

at best the patent confirmed their title to no more than an

undivided 1000 feet or an undivided one-third of the en-

tire mine.

The location and the subsequent compliance with the

requirements of the law vested the ownership of the mine

in the locators, "the original 15" (Belk v. Meagher, 104

U. S., 285; Sullivan v. Iron S. M. Co., 143 U. S., 431)

;

and thereafter the government merely held the legal title

as trustee for them.

Wlien "the conspiring 15" by fraud procured the gov-

ernment to convey the legal title to them by the patent,

they became trustees for "the excluded 10" and their



.i^rantees to the extent of an undivided 2000 feet or an un-

divided two-thirds of said mine.

Turner v. Sawyer, 150 U. S., 578;

Brundy v. Mayfield, 15 Mont., 201.

Immediately after the ap])lication for the patent was

made, 8 of ^'the spurious 10" and 2 of ^'the conspiring

5'^ conveyed all their right, title and interest in the mine

to 3 of *^the conspiring 5" and 2 of ''W\q spurious

10,'^ vesting the legal title of the mine in these 5 persons

(whom we will designate as **the winning 5''), whereby

they became the owners in fee of an undivided 1000 feet

and held the naked legal title to the other undivided 2000

feet in trust for ''the excluded 10" and their grantees.

Of the undivided 1000 feet which thev held in fee, 50 feet

were conveyed to George M. Pinney and of the remaining

undivided 950 feet so held in fee 750 feet were convej^ed

to W. B. Carr. Subsequently the remaining 200 feet held

in fee by *^the winning 5," together with the undivided

2000 feet which they so held in trust, were conveyed to

W. B. Carr in trust together with the 50 feet owned by

Pinney. In the conveyances to Carr in trust no distinc-

tion was made between the portions held in fee and in

trust and therefore the beneficiaries of the Carr trust

took the legal title partly in fee and partly in trust hold-

ing the property in fee in the proportion which 200 bore

to 2200 and in all of the subsequent conveyances except

for Pinnoy's 50 feet no distinction was made between the

title held in fee and that held in trust so that the grantees

took the legal title in fee and in trust in the same pro-

portion.
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Of the 2250 feet conveyed to Carr in trust 1207 and a

fraction feet (undi^dded) of the whole of the mine are

now held by the defendant Humphrey in trust as the suc-

cessor of Carr as trustee by appointment of the Superior

Court of Sonoma County, and the remainder of the 2250

feet (undivided) of the whole of the mine included in the

Carr trust has been by the beneficiaries conveyed to some

of the appellees. Appellant is therefore the successor in

interest of the equitable owners of the 1207 and a frac-

tion feet held by Humphrey as such trustee and of the

entire undivided 2000 feet of which the patentees took the

title in trust, appellant is now the successor in interest

of the beneficiaries—the equitable owners— of an undi-

vided 1560 feet or an undivided 1560-3000 part of the

entire mine. It is the right of appellant as such successor

in interest of the equitable owners of such 1560 feet to

have a decree that defendants hold the legal title in trust

for appellant that is involved in this suit.

As we understand the decision of this Court it holds

that—assuming as it must that the facts stated in the

Bill are true—nevertheless appellant is entitled to no re-

lief because its right is barred by the statute of limita-

tions, or by laches or by lapse of time.

In so deciding we respectfully submit that the Court

has overlooked or did not fully understand our conten-

tion, or the Court has misapprehended the facts as stated

in the Bill.

Assuming, as this Court has done, that the fraud was

initiated in February, 1869, and completed and accom-

plished in 1874, with the recordation of the patent fraud-



ulently procured, it does not follow as a matter of law, or

equity, that the bill filed in February, 1903, shows gross

laches on the part of those under whom appellant claims,

and we respectfully submit that neither appellant nor

those under whom it claims could be presumed to have

known of all or any of the proceedings for the patent

from the mere fact they were matters of public record.

While it is true that the Courts have generally held

that the world must take notice of matters of public

record, that is true only as to those purchasing or in some

manner acquiring a title or interest in the property by

some instrument in writing executed by those claiming to

own it.

It is only where a person purchases or takes a mort-

gage upon or seeks to acquire some interest or lien

upon property that he is presumed to know all the facts

which the record discloses.

Recordation acts are not designed for the purpose of

giving notice to the owner of property that someone is

dealing adversely with his title, and in such a case the

doctrine that the world must take notice of what appears

of record does not apply.

^^The object of all registry laws is to impart informa-

tion to parties dealing with property, res]iecting its

transfers and inciimhra}iccs, and thus to [)rotecl: them
from prior secret conveyances and liens.''

Patterson v. De La Ronde, 8 Wall, 292.

The doctrine that the world must take notice of what

appears of record is based upon the proposition that it is

the duty of a person acquiring an interest in real prop-

erty to examine the record which the law rei|uires to be
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furnished to him to ascertain the condition of the title

before acquiring such interest and it being his duty to

examine the records, the law presumes conclusively that

he has done so. But this presumption applies only in a

case where it is his duty to examine the records and the

doctrine should not be expanded to apply to cases where

no duty of examining the record is cast upon the party.

The notice given by the record is a substituted notice

and only applies in cases expressly provided for in the

law establishing such notice.

Section 1213 of the Civil Code in relation to this sub-

ject reads as follows:

*^ Every conveyance of real property, acknowledged or

proved, and certified, and recorded, as prescribed by law,

from the time it is filed with the recorder for record, is

constructive notice of the contents thereof to subsequent

purchasers and mortgagees'' etc.

The Supreme Court of this State has held that a deed

of record which is not properly certified or acknowledged

is not constructive notice to a subsequent grantee and

that in such a case a subsequent grantee takes the title to

the property notwithstanding the fact that there is of

record a prior conveyance which is valid on its face but

which by reason of the lack of a proper acknowledgment

or certification is not properly of record.

Emeric v. Alvarado, 90 Cal., 444.

In case of Cady v. Purser, 131 Cal., 552, it was held that

a mortgage of land properly acknowledged, but errone-

ously recorded in a book of Sales and Agreements, did

not give constructive notice to a subsequent purchaser

of the land at a sheriff's sale under execution levied after
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the recordation of such mortgage and that in the absence

of actual notice of the mortgage the purchaser was pro-

tected and had the right to rely upon the absence of con-

structive notice on the face of the proper book of record.

We respectfully and earnestly submit that the doc-

trine of constructive notice does not apply to and should

not be expanded to apply to matters of record of which

a party is not by law required to take constructive notice,

and that there is no provision of law, or doctrine of no-

tice which requires a person owning property to take con-

structive notice of acts or instruments of record made by

strangers to the title without his actual knowledge which

might aifect or apply to his title.

Bates V. Norcross, 14 Pick., 231.

For example, a man owning property is not, and should

not be, required to take constructive notice of a deed or a

mortgage or lease or any other instrument made by a

stranger or even by a tenant in common purporting to

convey, mortgage or lease the entire property, unless

there is some positive provision of law requiring him to

take notice of all such matters of record. We have been

unable to find any decision which goes to this extent, yet,

as we understand the decision of this Court, its decision

goes to the extent of declaring that it is the duty of everi/

owner of property to examine the record to ascertain

whether any other person has been dealing or attempting

to deal with the property and that he is presumed to have

a knowledge of all instruments placed on record in any

of the public records of the State or of the Ignited States

which might affect the title to his property.
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If this is the law, then it would follow as a consequence

thereof that if A executed a mortgage upon the property

of B, which was properly recorded, and after the lapse of

the time from the date of recordation, within which A
might bring an action to cancel the mortgage upon the

ground that it was a cloud upon his title, he would be

debarred of relief because he would be conclusively pre-

sumed to have known of the existence of the mortgage

from the time it was placed on record. Or, to suppose a

case more nearly parallel to the case at bar— if A con-

veyed property in trust to B, and B made a conveyance of

the property to C who knew as a fact that B only held the

title in trust, and C recorded the conveyance A would be

barred after the lapse of the statutory period from the

date of recordation from maintaining an action to can-

cel the deed or have C declared a trustee because he

would be conclusively presumed to know of the execution

of the deed by B to C from the time it was placed of

record, even though he had no actual knoivledge of the

conveyance having been made.

If this is the law every owner of property must periodi-

cally, at least, examine the records of the county to ascer-

tain whether any person has been seeking to deal with

his title or to ascertain whether some trustee or other

trusted agent has been guilty of a breach of his trust, and

if he fails to do so, he is guilty of such laches as will de-

prive him of all right to relief by a court of equity, after

the lapse of the statutory period from the date of rec-

ordation for bringing an action to set aside or cancel

any interest so recorded, however fraudulent it may be.
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We submit with all deference to the Court that the law

does not recjuire the owner of pro])erty to search the

record at any time to ascertain the condition of liis own

title nor to ascertain whether other people liave been

seeking to affect his title by instruments placed of record.

That this is not the law of this State, at least in cases

of fraud, is evident from the provisions of section 338

subdivision 4, Code of Civil Procedure, which gives an

aggrieved party three years within which to apply for

relief based upon the ground of fraud or mistake after

the discovery by him of the facts constituting the fraud.

The statute of limitations is an affirmative defense

which must be pleaded and proved and there are no pre-

sumptions in favor of such a defense.

]\rcFarland v. Holcomb, 123 Cal., 84;

Tuffree v, Polhemus, 108 Cal., 670.

I
Unless it affirmatively appears upon the face of the Bill

hat appellant had actual knowledge of the facts consti-

iiting the fraud, at least three years before the Bill was

filed, the defense of the statute of limitations or laches

cannot be raised by dennirrer.

There is nothing on the face of the Bill to show irhen

;ip]>ellant or its grantors obtained knowledge of the facts

constituting the fraud.

It is not necessary to plead facts showing that the suit

is not barred by the statute, or by laches, and in the ab-

sence of any allegation showing when the cause of action

accrued, the Court will not presume that it accrued more

than the statutory period before the filing of the Bill for
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the purpose of giving defendants the benefit of the

statute.

The Bill must be acted on as it reads.

U. P. Ey. Co. V, Meier, 28 Fed., 9

;

Townsend v. Vanderwerker, 160 IT. S., 186.

This Court says that there is nothing in the Bill tend-

ing to show that those under whom the complainant

claims ever held actual possession of the ground in ques-

tion after the making of the application for patent and

that it affirmatively appears from the Bill that the whole

of the property was held adversely/ to complainant's

grantors by the defendants and those under whom they

claim from March 10, 1869.

As to the first proposition we respectfully submit that

the Bill having shown that those under whom appellant

claims were in actual possession of the ground in ques-

tion up to the time the application for patent was made

their possession is presumed to continue until the con-

trary appears and there being nothing to the contrary

shown their continuance in possession will be presumed.

Code Civil Procedure, Sec. 1963, Subs. 32-37.

Furthermore, the facts alleged in the Bill show that

those under whom appellant claims were tenants in com-

mon with other owners of interest in said property and

the possession of one tenant in common is the possession

of all he holds for them until they are ousted.

McCord V. Oakland Q. S. M. Co, 64 Cal., 134;

Morganstern v. Thrift, 66 Cal., 577;

Mining Co. v. Taylor, 100 U. S., 37.
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Still further we submit tliat there is nothing in law

which requires a person to remain in the actual posses-

sion after the application for patent in order to maintain

his right in the property except as against a person tak-

ing or holding possession under an adverse claim of title

and no such condition appears in the Bill.

Actual possession is no more necessary for the protec-

tion of title acquired by a valid mining location than it

is for any other grant from the United States.

Belk V. Meagher, 104 U. S., 283;

See also Gwillim v. Donnellan, 115 U. S., 45.

The owner of such a location is entitled to the exclusive

])ossession and enjoyment, against everyone, including

the United States itself.

Black V. Elkhorn, 163 U. S., 445

;

McFeters v. Pierson, 15 Colo., 201;

Gold Hill Q. AL Co. V. Ish, 5 Ore., 104;

Seymour v. Fisher, 16 Colo., 188.

As to the suggestion of the Court that '
' It affirmatively

ippears from the Bill that the whole of the property was

leld adversely to complainant's grantor by defendants

md those under whom they claim from Alarcli 10th,

1869," we submit that the Court has misconstrued the

allegations of the Bill. The only allegations upon that

point are found in paragraphs X and XI of the Bill,

pages 13 and 14 of the Transcript ; which are to the effect

that on the 10th day of March, 1869, ''the winning 5''

caused and procured a conveyance to be made them by the

other patentees and that at that time Rock and EUwanger
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alone, two of said grantors, were the only grantors of

said conveyance who had any valid right or title to said

mine (they being 2 of "the original 15*' locators), and

that the conveyance except as to them was given for the

purpose of cheating and defrauding the true owners of

said mine who were not named as grantees therein. This

falls far short of an allegation that the property was held

adversely to complainant's grantors by defendants, or

even by those under whom defendants claimed. And we

submit that this Court was in error in construing that

allegation to amount to an averment that any person

ever held the property adversely to complainant's

grantors.

The mere repudiation of title by a co-tenant is insuf-

ficient to vest a title by adverse possession if not followed

by adverse possession for the statutory period.

420 Mg. Co. V. Bullion M. Co., 3 Saw., 634; Fed.

Cas., 4989;

Howell V. Slausson, 83 Cal., 539.

This Court also states in its opinion that '^It appears

by express averment of the Bill that as early as August

27, 1874, and within a few days after the issuance of the

patent that the patentees and their successors in interest

expressly repudiated and ignored any interest of the

grantors of the complainant and claimed the whole prop-

erty as their own. '

'

We respectfully submit that the Court has construed

the allegations much more broadly than the language

warrants. Tlie only allegation in that behalf is found

in paragraph XIII of the Bill, Transcript page 15, where-
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in it is alleged in substance that subsequent to the con-

summation of the fraud and after the issuance of the

patent and the making of the deed referred to in para-

graphs X and XI, *Hhe winning 5" claiming and pretend-

ing to be the owners of the mine—without stating to

whom they stated or pretended— sold and in form con-

vej^'ed the property or parts thereof to other persons

until about the 27th day of August, 1874, when '*the win-

ning 5" and their pretended grantees ignoring the title

of their cestui que trust claimed and pretended that the

title to said property was held as in said paragraph

specified, setting out the proportions in which it was

claimed that the property was held and owned by divers

persons which did not include any of the grantors of

appellant. We submit that this does not amount to an

allegation that the patentees and their successors in in-

terest expressly repudiated "any interest in grantors of

the complainant'^ and the statement that it so appears

''by express averment of the Bill' Ms not only an error on

the part of the Court but does an injustice to counsel

for appellant.

This Court cannot assume for the purpose of sustain-

ing the denmrrer that the claim and pretense of owner-

ship was made to ai^pcllant's grantors, but if any pre-

sumption is to be indulged in, it nmst rather presume

that the claim and pretense was made to the persons to

whom the conveyances were made.

Whatever may be the construction of the language

employed, it was not intended as an averment and we

submit cannot be fairly said to be an "express aver-
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menf' that the "Patentees and their successors in in-

terest expressly repudiated'^ any interest of the grantors

of complainant.

Following these, as we claim erroneous statements of

the averments of the Bill, this Court concludes as fol-

lows:

"Yet the complainant and its grantors continued to

sleep upon whatever rights theys^ may have had for a

period of more than five times as long as that prescribed

in the statute of limitations of the State in which the

property is situated for the recovery of the land in an
action at law. It is not often that a stronger case is

presented to a court of equity for the application of the

doctrine of laches."

In other words, this Court applies the doctrine of

laches and afl&rms the judgment dismissing the Bill he-

cause ' ^ There is nothing in the Bill tending to show that

those under whom complainant claims ever held actual

possession of the ground in question after the making of

the application for patent" and because "It affirmatively

appears from the Bill that the whole of the property was

held adversely to complainant's grantors by the defend-

ants and those under whom they claim from March 10th,

1869," and because "It appears to be an express aver-

ment of the Bill that as early as Aug*ust 27, 1874, and

within a few days after the issuance of the patent the

patentees and their successors in interest expressly re-

pudiated any interest in the grantors of the complainant

and claimed the whole of the property as their own."

AVhile the conclusion of the Court might be proper if

the facts were as stated by the Court, we respectfully
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submit that the allegations of the Bill are not in sub-

stance or effect as stated in the foregoing portion of the

decision and that whatever construction might be given

to the language employed, it does not fairly warrant the

construction that the grantors of complainant never had

actual possession after the application for the patent,

or that the property was ever held adversely by defend-

ant and their predecessors in interest or that they ever

expressly repudiated any interest of grantors of com-

plainant in the property, and there certainly is nothing

in the Bill which warrants the presumption that if these

things existed, the grantors of complainant had knowl-

edge thereof and certainly without such knowledge

brought home to them they would not be guilty of laches

and could not be held to have slept on their rights.

As to the suggestion of the Court in reference to the

Lr changes of the value of the property and of the parties

and the death of the parties since the acts complained of,

we submit that while these are things which might fur-

nish a reason for the rule that relief will be not granted

to parties who have negligently slept upon their rights,

they do not of themselves establish laches or furnish a

reason for denying relief to the appellant if it or its

ft grantors have not been guilty of laches.

Furthermore, these are matters to be considered upon

a determination of the merits of the case and not upon

k

demurrer.

We further respectfully submit that the Court is in

error in the statement found in the last paragraph of its
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opinion wherein it is stated that ^^It appears from the

Bill that from the time of the application for the patent

in the year 1869 to the month of January, 1900, no work

of any character was done upon the property. '

' The only

allegation in this respect is found in paragraph XXVI of

the Bill, Transcript page 34, where it was alleged that

about one year after the 2nd day of June, 1875, which

would be June, WlQ—not 1869—vrork was suspended and

not resumed until about January, 1900, at which time

the defendant Huntington claiming and pretending to

be the owner of the property resumed work thereon. It

may not be material as to the exact period of time during

which work was discontinued, but whether m.aterial or

not there is a material difference between 1869 and 1876.

The material point is the time when Huntington entered

upon the property and commenced to work thereon, and

we submit that it is from that date alone, if any, from

which it can be claimed that the property was held ad-

versely if at all. The suggestion that the complainant's

grantors neglected to commence a suit in relation to the

property '

' Although well knowing that the whole thereof

was held adversely to them" we submit is a mistaken

conclusion on the part of the Court based upon the error

of the Court in assuming, as hereinbefore stated, that the

Bill shows a repudiation of the rights of complainant's

grantors known to them as early as August, 1874. There

is nothing in the Bill which directly, or by inference, indi-

cates any knowledge on the part of appellant or its gran-

tors of any adverse holding prior to January, 1900, when

it is alleged that Huntington took possession of the mine
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under a claim of ownership of the whole of it and com-

menced to work it and even this is not shown by the Bill

to have been within the knowledge of appellant or its

grantors at that time

Wliile we do not deem the question of value material,

'we cannot refrain from suggesting that there is notiling

in the Bill from which it can be inferred that the value

was caused by Huntington's work or that '^It is wholly

unreasonable to attribute much, if any, value to the prop-

erty '^ during the period no work was being done upon it.

The value of the property undoubtedly results from the

value of the minerals contained in the land and not from

the amount which Huntington has taken from it and at

most the work of Huntington served to demonstrate the

value of the property located by ''the original fifteen''

and not that the property, without his work, was value-

less.

While as suggested by the Court there is no allegation

in the Bill as to when complainant's grantors acquired

knowledge of the facts alleged there is no allegation that

they knew of the facts at any time prior to the filing of

the Bill and there is no authority for assuming and we

submit that a court of equity should not assume for the

purpose of defeating the appellant's right to relief under

the circumstances alleged that the parties had knowledge

at any time prior to the filing of the Bill.

The doctrine of laches is based wholly upon the theory

that a party has negligently and for a long period of time

failed to do something which in justice and equity he
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should have done and where innocent parties acting in

good faith may be or have been injured or placed at a dis-

advantage because of his neglect. It has no relation to a

failure to proceed against a wrongdoer, or those who

have knowingly received the fruits of his wrongful acts.

It has been said by the Supreme Court of this State

^ ^ That the doctrine of laches is not designed to punish a

plaintiff and that it can only be invoked when to allow

the claim would be because of the claimant's oivn acts,

to permit an umvarranted injustice. It looks to the peace

of society and not to the punishment of the claimant,

even if he has been negligent/' and that ^^"Wliether or

not the doctrine applies, depends and must depend,

therefore, upon the circumstances of each case. It is

usually applied where a plaintiff with knoicledge that

his rights have been invaded, or his trust repudiated, ha:^

submitted to unconscionable delay, during ivhich other

rights have arisen, founded somewhat upon his silence

and acquiescence. But it is never permitted to be invoked

merely to aid a faithless trustee in consummating his

wrong. '

'

Hovey v. Bradbury, 112 Cat., 625

;

See also Ex-Mission L. & W. Co. v. Flash, 97 Cal.,

632.

There is nothing in the Bill from which can be inferred

in any manner that any person has acquired any rights of

any kind in any of the property founded upon any failure

of the grantors of appellant to commence a suit to assert

their rights.

And as we understand the application of the doctrine
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of laches unless something of this kind appears the doe-

trine is not applicable. The doctrine and its application

in courts of equity could not be more clearly or succinctly

stated than has been done by this Court in the case of

Hanchett v. Blair, 100 Fed. 817, in an opinion written

by Judge Morrow, concurred in by Judges Gilbert and

Ross, affirming the decision of Judge Hawley in the

syllabus of which it is said: '* Laches which will bar a

suit in equity depends on the peculiar circumstances of

each case, and where the complainant's inaction does not

appear to have worked injury to any one, and it is not

shown that there was any occasion for more promptly

asserting his rights, the defense will not prevail. And,

in the body of the opinion, this Court said :

^

' The general

reasoning upon the question of limitations may be said

to apply to the defense of staleness of complainant's

cause of action,— not with regard to the period of time

elapsing, but to the equitable considerations involved. It

has been repeatedl}^ stated by the federal authorities

that:

* Laches does not, like limitation, grow out of the mere
passage of time. It is founded upon the inequity of per-

mitting the claim to be enforced,— an inequity founded
upon some change in the condition or relations of the

propertv or parties.' Galliher r. Cadwell, 145 U. S.,

368, 12 Sup. Ct. 873, 36 L. Ed. 738. ^The length of time

during which a party neglects the assertion of his rights,

which must i)ass in order to show laches, varies with the

peculiar circumstances of each case, and is not, like the

matter of limitations, subject to an arbitrary rule. It is

an equitable defense, controlled by equitable considera-

tions; and the lapse of time must be so great, and the re-

lations of the defendant to these rights such, that it would
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be inequitable to permit the plaintiff now to assert them.

'

Alsop V. Riker, 155 U. S. 461, 15 Sup. Ct. 167, 39 L. Ed.
223.^'

Applying the principles of that case to the case at bar,

it may be said that at least until the time Huntington took

possession in 1900 there was no changed relation of par-

ties to the action, but even then it does not appear from

the Bill that a sale had taken place or new rights had

arisen, but that Huntington in 1900 entered ujDon the

land and claimed ownership of it under the tax deed

which is shown in the Bill to be void upon its face and

upon a judgment which is also shown by the Bill was

vacated by the same Court which rendered it. It does

not appear that he paid any consideration or parted with

any property to acquire the title or the right to enter up-

on the land. The proposition then is whether a delay of

about three years is sufficient lapse of time to deprive

appellant of the right to be heard in a court of equity

concerning its claim to the ownership of this property of

which it does not appear that any of the defendants has

paid any sum of money except, perhaps, defendant Hunt-

ington, who the Bill says, purchased interests in the

property from Robinson and Chipman amounting to an

undivided 187Vo feet which they acquired out of the 1000

feet which legally belonged to
'

' the conspiring 5. '

' But we

contend that the lapse does not affect appellant's rights

and cannot apply in this Court for the reason that under

the allegation of the Bill the grantors of appellant were

at all times tenants in common with ''the winning 5^'

who owned in fee an undivided one-third of the property

and who, after the conveyance to them from the other
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10 patentees, held the legal title in trust for the grantor'^

of appellant as is admitted by tlie demurrer to the Bill.

Pluntington as the successor in interest of the paten-

tees to a portion of the 1000 feet owned in fee by the

"conspiring 5'' is but a tenant in common with ap})ellant

and its grantors and the possession of Huntington as well

as that of his predecessors in interest was likewise the

possession of appellant and its predecessors in interest.

There is nothing in the Bill which indicates an attempt

to oust the grantors of appellant at least prior to the

time when Huntington asserted an ownership of the

whole property in 1900. A tenant in common in order to

successfully assert the statute of limitations against an-

other co-tenant in an action to establish a trust in favor

of the plaintiff as the equitable owner of an undivided

interest where the legal title has been acquired by the

defendant must show that his possession since he pur-

chased the interest of the tenant in common has been of

such a character as to warrant a presumption of ouster

of the co-tenant before he can successfully claim that he

has acquired title as against the tenants of whom he has

not purchased, by an adverse possession of five years.

Trenouth r. Gilbert, 63 Cal., 405, 407.

A tenant in connnon cannot show title by adverse

possession against his co-tenant in a case where such

title is possible without bringing himself by proof within

the rule that notice of his adverse claim must be brought

home actually or constructively to the co-tenant.

Estate of Grider, 81 Cal., 571.
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Nor can he plead the defense of laches for a period less

than the statute of limitations.

Insurance Co. v, Eldredge, 102 U. S., 545.

Assertion of an ownership or a title or the mere ignor-

ing of the equity of appellant and its grantors or the

mere assertion of title in someone else would not be an

ouster of complainant or its grantors. At the most this is

all that the Bill shows to have occurred at any time

prior to the time when Huntington took possession and

claimed to own the entire property in 1900. Nothing is

shown by the Bill which would constitute an ouster prior

to that time. It is not shown that there was any adverse

possession by defendants or any of their grantors, or

even that appellant or any of its grantors ever had any

knowledge or notice of this adverse claim, and if they

had, suflcient time has not since elapsed to bar appel-

lant's right of action or to entitle defendants to assert

title by adverse possession.

Aside from the fact that the possession of one tenant

in common is the possesion of the others and that there

can be no ouster without notice to the ousted co-tenant of

an adverse claim, shown hy proof, it is the law that a title

can not be divested by mere non assertion unaccom-

panied by any adverse possession or claim or act of

transfer or statutory divesture.

Pickett V. Dowdall, 2 West Vir., 100;

Philadelphia v. Biddle, 25 Pa. St., 259.

In the case of Coleman v. Clements, 23 Cal., 247, the

Supreme Court sustained the trial court in its refusal to

give the jury tlie following instruction, after having in-
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structed it tliat the possession of one locator was the

possession of all, '^That the possession of one co-tenant

is the possession of his co-tenant only so long as the

tenant in possession recognizes the co-tenants." In

discussing that point on the appeal the Supreme

Court said, *'The possession of one tenant in com-

mon is presumed to be the possession of all, but such

possession may be in fact adverse to that of the co-ten-

ant. The instruction asked for is founded upon the idea

that tJie mere fact that the tenant in possession does not

'recognize the co-tenant' constitutes an adverse pos-

session and the case of Humbert v. Trinity Church, 24

Wend, 577, is cited in support of the position.''

The Court further said an examination of the able

opinion of Justice Cowen, in that case, shows that more

is required than is stated in the instruction asked for.

He holds that the possession of the tenant must be with

the intent to hold adversely, and it must appear that such

intent has been indicated by acts calculated to exclude

the complainants from all participation as tenants in

common. In the case of Northrop v. Wright, 24 Wend,

221, it was held that '*a possession by a tenant in com-

mon for 27 years, during which he did not recognize the

right of his co-tenant was not sufficient to presume an

ouster. There was, therefore, no error in refusing to

give the instruction in the peculiar form in which it was

worded. '

'

This decision was approved in Squires v. Clark, 17

Kan., d^S, and Terrell r. Martin, 64 Texas, 128.

In the Bill under consideration during all the time that
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elapsed from the date of the fraudulent application for

the patent by ^'tlie conspiring 15" until at most to the

time Huntington went into possession in 1900, there was

at best nothing more than a refusal to recognize the

rights of the grantors of appellant and were verbal as-

sertions as to the condition of title, unaccompanied by any

act of adverse possession, and even these things are not

shown by the Bill to have been brought to the knowl-

edge or notice of appellant's grantors. It is inconceiv-

able how, under these circumstances and from the mere

facts alleged in the Bill, it can be held as a matter of law

or equity that there was an ouster of the grantors of ap-

pellant by any of their co-tenants prior to 1991, when

Huntington, who had previously entered upon the land,

claiming the right to the possession under a void deed

and a void judgment, acquired title to an interest in the

property from Robinson and Chipman.

As the Bill does not show an ouster followed by ad-

verse possession for the statutory period the Bill is not

demurrable on the ground of laches.

Hazard v. Dillon, 34 Fed., 486.

As to the suggestion that the value of the property has

increased since then by work done upon it by Hunting-

ton, we submit that there is nothing in the Bill that shows

the value of Huntington's work upon it and so far as ap-

pears from the Bill that work did not materially in-

crease the value of the property. The allegation is that

his work upon it v.as done at more or less infrequent in-

tervals and at a pecuniary loss and was a waste of the
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substance of the estate. This being taken as true by the

demurrer would hardly seem to justify the conclusion

that it has increased the value of the property, at least

not to such an extent as required this Court on prin-

ciples of equity to deny appellant the right to assert its

claim to more than one-half of the property by reason

of any equity accruing in favor of defendants by reason

of these expenditures.

There is nothing in the Bill as to the conduct of the

defendants or as to the result of their expenditures on

the property or as to any change in the condition of the

property occurring by reason of any delay on the part of

appellant or its grantors to assert their rights in the

property which appeals, or should appeal, to a court of

equity. A final decision in their favor amounts to

awarding them more than one-half of the property which

rightfully and in equity belongs to appellant and the

legal title to which was wrested from appellant's

grantors by the fraudulent practice of the predecessors

in interest of the defendants of which defendants had

full knowledge with the exce])tion of Huntington whose

only legal claim of title comes through the conveyance

of an interest in 1000 feet as to which there is no ques-

tion. So far as appears from the face of the Bill which is

all that can be considered on this hearing, the predeces-

sors in interest of appellant relied upon the well-settled

principles of law that the possession of any of their co-

tenants was their possession and that until there was

conveyed to them some knowledge or notice of some act

or declaration on the part of their co-tenants in hostility
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to their claim or title, there was no ouster or adverse

holding on the part of any co-tenant in possession and

therefore no occasion to assert their rights by suit.

To deny appellant redress by reason of its delay in an

action commenced long prior to the time when any act

adverse holding shown by the Bill could ripen into a

right would seem to be a denial to it of the right to rely

upon the well-settled principles of law and equity. Such

a decision ought not to be arrived at without potent and

controlling reasons especially where as in this case the

result of the decision is to affirm defendants in the owner-

ship of more than one-half of a valuable mine, the right

to which is admitted to have been originally vested in

appellant's grantors and which it is also admitted was

wrested from them by fraud and perjury and deceit prac-

ticed upon the officers of the Interior Department where-

by their interest in the property was patented to the

perpetrators of the fraud, and after all but two of ^Hhe

spurious 10 '

' who appeared in the role of locators in the

application for patent had conveyed whatever interest

they might acquire in the fruits of the fraud to the men

by whom the scheme was apparently originated.

If the principles of law and the doctrines of equity re-

quire this result it ought at least not to be accomplished

without the fullest argument and consideration, and to

the end that appellant may have further opportunity to

present the m^atter to this Court in such a light that it

may, if possible, avoid the consequences which at most

are but the result of hesitation to appeal to the courts
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lief, appellants respectfully ask that a re-hearing

"
inted.

Respectfully submitted, jJ

STANTON L. CARTER,
A. H. RICKETTS,

Counsel for Appellant.

.
H. Ricketts, of counsel for the appellant herein,

ify that in my judgment the foregoing petition for
aring is well founded and that the same is not in- ^
'd for delay.

A. H. RICKETTS.

ourt
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I

In the Circuit Court of the United i^tatcs, for the Di.strirt of^

Washington, Eastern Division.

IN EQUITY.

M. F. GIBSON,

Complainant,

^^-
[ No. 052.

I

A. M. ANDERSON, \

Defendant.

I Amended Bill of Complaint.

To the Honorable Jndj^e of the Circuit Court of tho

United States, for the District of Washintrton:

p The complainant, M. F. Gibson, a citizen of the State

of WashinjT^ton, brings this, his amended bill of com-

plaint against A. M. Anderson, a citizen of llu» State

of Washington, and an inhabitant of the District of

Washington, Eastern Division: and, thereupon, your

orator complaints and says:

IK That heretofore, to wit; on the 27th day of May,

1902, and from that time to the present, the complain-

ant was a citizen of the United St^itcs, and over the

age of twenty-one yeai^s. That on the said 27th day

of May, 1902, the complainant entered upon the pub-

lic domain of the United States, lying in Stevens

county, in the State of Washington, and made a discov-

ery of lodes of quartz rock in place, bearing gold, sil-
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ver and copper, and thereupon the complainant did

then and there make locations of mining claims called

the "Gold Coin," "Race Track," "Big Copper,'' "Silver

Whale,'' "Union," the "G. G." and "A. G.," and the

"Contact" upon the lodes so discovered as aforesaid,

and did mark the locations of said mining claims on the

grounds so that their boundaries could and can be read-

ily traced, and did then and there make at the point

of discovery upon each of said lodes, a notice of loca-

tion, claiming the said lodes so discovered as aforesaid,

together with surface gTound 1,500 feet in length along

each of said lodes, together with surface ground 300

feet in width on each side of the vein at the surface

of each of said lodes so marked upon the ground as

aforesaid, and all marked in conformity with the calls

of said location notices.

II.

That on the said 27th day of May, 1902, Jacob Gris-

wold was a citizen of the United States, and over the

age of twenty-one years, and entered upon the public

domain of the United States, lying in Stevens county,

in the State of Washfngton, and made a discovery of

quartz rock in place, bearing gold, silver and copper;

and thereupon the said Jacob Griswold did then and

there make locations of mining claims called "Meddow-

lark," "Jack of Spades," "Ace of Spades," "North Star,''

"LiOberty Bell," "Center Star," "Moonshine," "Inde-

pendent," and "Jumbo,'' upon the h)des so discovered

as aforesaid; and did mark the locations of the said

mining claims last mentioned on the ground so that
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their boundaries could and can be readily traced, an.l

did then and there place at the point of diRcovery upon

each of said lode« a notice of the location claiminj; the

said lode so discovered as aforesaid, together with sur-

face ground 1,500 feet in length along each of said

lodes, and with surface ground 300 feet in width on

each side of the vein at the surface of each of said

lodes, so marked upon the ground as aforesiiid, and all

I

marked in conformity with the calls of said location

notices.

^
III.

Your orator further represents and shows that on

the said 27th day of May, 1902, A. E. Hughes was a

citizen of the United States, and over the age of

twenty-one years, and entered upon the public domain

of the United States lying in Stevens county, in the

State of Washington, and made a discovers- of lodes of

quartz rock in place, bearing gold, silver and cojiper;

and thereupon, the said Hughes did then and there

make locations of the mining claims called "Big

Spring," ^^Shakespear," '^Little Copper," and ''East

Side" upon the lodes so discovered as aforesaid; and

did mark the locations of the said four last-named

claims on the ground so that their boundaries could

and can be readily discovered and traced, and did then

and there place at the point of discovery upon each of

said lodes a notice of location, claiming the said lode^

so discovered as aforesaid, together with surface grouiul

1,500 feet in length along each of said lodes, together

with surface ground 300 feet in width on each side of
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the vein at tlie surface of each of said lodes, so marked

upon the ground as aforesaid, and all marked in con-

formity with the calls of said location notices.

IV.

Your orator further represents and shows that on

the said 27th day of May, 1902, William Blake was a

citizen of the United States, and over the age of twenty-

one years, and entered upon the public domain of the

United States lying in Stevens county, in the State ot'

Washington, and made a discovery of lodes of quartz

rock in place, bearing gold, silver and copper; and

thereupon, the said Blake did then and there make lo-

cations of the mining claims called "Elkton," "Anxiety'

and ^*Dais^" upon the lodes so discovered as aforesaid,

and did mark the locations of said last three namel

mining claims on the ground so that thek boundaries

could and can be readily traced, and did then and there

place at the point of discovery upon each of said lodes,

a notice of location, claiming the said lodes so discov-

ered as aforesaid, together with surface ground 1,500

feet in length along each of said lodes, together with

sm-face ground 300 feet in width on each side of the

vein at the surface of each of said lodes so marked

upon the ground as aforesaid, and all marked in con-

formity with the calls of said location notices.

i I I I I 1

^
Your orator further represents and shows that on

the said 27th day of May, 1902, Charles Young was 'i

citizen of the United States, and over the age of
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twenty-one years, nnd entered upon the public doniain

of the United States, lyinj^ in Stevens county, in the

State of Washington, and made a discovery of lodes of

quartz rock in place, bearing gold, silver and copper;

and thereupon the said Young did tlieu and there make

locations of mining claims called '^Ooodenough," "Ex-

cellent," "Morning Glory," "Lott" and "Sensible'' upon

the lodes so discovered as aforesaid, and did mark the

locations of said five last-named mining claims on the

ground so that their boundaries could and can be read-

ily traced, and did then and there place at the point

pf discovery upon each of said lodes, a notice of loca-

tion claiming the said lodes so discovered as aforesaid,

together with surface ground 1,500 feet in h»ngth along

each of said lodes, together with surface ground 300

feet in width on each side of th(^ vein at the surface

of each of said lodes, so marked upon the ground as

aforesaid, and all marked in conformitv with the calls

of said notices of location.

VI.
i

Your orator further repr(^sents and shows that on

the said Tii\\ dav of Mav, 1902, H. E. Mclntire and \'.

(\ Sherwood winv each of them citizens of the United

States, and over the age of twenty-one years, and en-

tered upon the public domain of the United States, ly-

ing in Stevens county, in the State of Washington, and

mad(^ a discovery of lodes of quartz rock in place, lH»ar-

ing gold, silver and copper; and thereupon the said If.

E. Mclntire and V. O. Sherwood did then and there

make locations of the mining claims calletl *'Daven-
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port/' "Brick," "Silver Watch," ^'Lucky," "Morning,-'

"Ironsides" and "Round Number" upon the lodes so dis-

covered as aforesaid; and did mark the locations of

said mining claims on the ground so that their bound-

aries could and can be readily traced, and did then and

there place at the point of discovery upon each of said

lodes, a notice of location claiming the said lodes so

discovered as aforesaid, together with surface ground

1,500 feet in length along each of the said lodes, and

with surface ground 300 feet in width on each side oT

the vein at the surface of each of said lodes so marked

upon the ground as aforesaid, and all marked in con-

formity with the calls of said location notices.

VII.

Your orator further represents and shows that on the

27th day or 28th day of May, 1902, W. A. Gibson was

a citizen of the United States, and over the age of

twenty-one years, and entered upon the public domain

of the United States, lying in Stevens county, in the

State of Washington, and made a discovery of lodes

of quartz rock in place, bearing gold, silver and copper;

and, thereupon, the said W. A. Gibson did then and

there make locations of the mining claims called "Rose

Bud," "Climax," "Rattlesnake," "Rattler," "Lu Lu,"

"Seek no Further," "Blaze Away," "Creole Belle" and

"Wonder" and upon the lodes so discovered as afore-

said; and did mark the locations of said mining claims

on the ground so that their boundaries could and can

be readily traced, and did then and there place at the

point of discovery upon each of said lodes, a notice of
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location claiming the said lode« ko diHcovereil a^ afort--

said, together with surface ground 1,500 feet in length

along each of said lodes and with surface ground 'MH)

feet in width on each side of the vein at the surface of

each of said lodes, so marked upon the giound aa afore-

said, and all marked in conformity with the calls of

said location notices.

VIII.

Your orator further represents and shows unto your

Honor that after the making of said locations of min-

ing claims as aforesaid, to wit, on the 28th day of May.

1902, the said Jacob Griswold, A. E. Hughes, Williaui

Blake, Charles Young, H. E. Mclntire and V. C. Sher-

woocT, and W. A. Gibson, and each of them, for a valu-

able consideration, then and there paid to tlieni bv

your orator, sold, assigned and transferred unto your

orator the following interests in and to the said mining

claims located by them respectively as aforesaid, that

is to say:

The said Jacob Griswold, for a valuable considera-

tion pai<l to him by your orator, sold, assigned and

transferred to your orator an undivided one-half in

terest in and to the said mining chiims, and each of

them so located by him iis aforesaid

And the said Charles Young then and there, for a

valuable consideration paid to him by your orator, sold,

assigned and transferred to your orator an undivided

one-half interest in and to the said mining claims, and

each of them so located by him as aforesiiid

And the said W. A. Gibson, then and thert»fore, for

a valuable consideration paid to him by your orator,
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sold, assigned and transferred to your orator an un-

divided one-half interest in and to the said mining

claims, and each of them, located by him as aforesaid

And the said William Blake, for a valuable consid-

eration, then and there paid him by your orator, sold,

assigned and transferred unto your orator an undivided

one-fourth interest in and to the said mining claims,

and each of them, so located by him as aforesaid

And the said A. E. Hughes, on said last-named date,

for a valuaible consideration then and there paid to him,

sold, assigned and transferred to your orator, an un-

divided one-seventh interest in and to the said mining

claims, and each of them, so located by him as afore-

said.
'

And the said H. E. Mclntire and Y. C Sherwood, on

said last-named date, for a valuable consideration, then

and there paid to him, sold, assigned and transferred

to your orator, an undivided one-seventh interest in and

to the said mining claims, and each of them, so located

by him as aforesaid.

IX.

Your orator further represents and shows unto your

Honor, that the said mining claims are each and all of

them located and situate in Stevens county, in the

State of Washington, on the north side of the Spokane

river, from two to five miles therefrom, and are em-

braced with the following territory in said Stevens

county, bounded as follows, to wit: Commencing at a

point where the range line between ranges 36 and 37

intersect the Spokane river, thence north from said
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point to the 48th paraHol; th(MU-e east alonj^ said |»ar-

{illel to where the ran.i;(' line hetucen ranges :JS and

39 crosses said parallel, thence south to tin* Sijokane

river, thence down and alon^' the south hank of said

river to the place of beginning;.

X.

Yonr orator further represents and shows nnto youc

Honor that that portion of the public (hnnain upon

which each and all of said niininji" claims arc* located,

[was at the time of said locations, unsurveyed lands be-

jlonging to the Ignited Stat(^s, fviH^ and ojxmi to ex])lora-

tion and purchase under the provisions of section 231;')

[of the Kevised S^tatutes of the United States, which

[provides,

"that all valuable mineral deposits in lands belonp:-

inp; to the ITnited States, both surveyed and unsur-

veyed, are hereby declared to be fn^e and open to ex

ploration and ])urchase, and the lands in which they

are found, to occupancy and purchase by citizens of the

United States and those who have declared their in-

tentions to become such, under tln^ rejrnlations pre

F8crib(Hl by law and accordinj:: to local customs and rulei?

,of miners in the several mininji' districts, so far as th-

same are applicaible and not in<'onsistent with the law^

tof the United States."

XL

Your orator furthiM- represents and shows unto your

Honor that after the makinj]: of said mininji locations,

as aforesaid, your orator, and the said (triswold.

Hughes, Blake, Vounji, Mclutire, Sherwooil and ^^ A
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Gibson have duly complied with the provisions of "An

act providing for the manner of locating and holding

lode and placer claims, prescribing authority of min-

ing districts-' passed by the legislature of the State of

Washington, and approved March 8th, 1899, and es-

pecially with section 1 of said act, which reads as fol-

lows:

"Section 1. The discoverer of a lode shall, w^ithin

ninety (90) days from the date of discovery, record in

the office of the auditor of the county in which said

lode is found, a notice containing the name or names of

the locators, the date of the location, the number of

feet in length claimed on each side of the discovery,

the general course of the lode and such a description

of the claim or claims located by reference to some nat

ural object or permanent monument, as will identify

the claim."

And with the provisions of section 2 of said State

statute, which provides, among other things, that be-

fore filing the notice of location of mining claims for

record, the discoverer shall locate his claim by first

sinking a discovery shaft upon the lode to the depth

of ten feet from the lowest part of the rim of said shaft

at the surface; but that the above-named defendant,

A. M. Anderson^ does claim and maintain that the said

mining claims and locations were within and upon the

Spokane Indian Reservation created under and by vir-

tue of an executive order of the President of the United

States of January 18th, 1881, which order is as follows,

viz.

:
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"It is hereby ordered that the followinjr tract of t«nd

be and the same is hereby set aside and reserved for

the use and oceupancy of the Sj)okau(» Indians, namely:

Tommencing- at a point where the Chenakane creek

crosses the 48th parallel of latitude, thence down tho

east bank of said creek to where it enters the Spokane

river, thence across said Spokane river wc^stwardly

along the southern bank thereof to a point where* it

enters the Columbia river, thence across the Columbia

river northwardly along its western bank to a point

where said river crosses the said parallel of latitude,

thence along said ])arallel to the place of beginning."

XII.

Your orator further represents and shows unto ynnr

Honor that the said executive order do(*s not have the

effect of withdrawing the mineral lands within the ter-

ritory described therein from mineral locations, but

that the same remain subject to the provisions of and

/ocations under scM-tion 2310 of the R(n-is<Ml Statutes of

the United States, notwithstanding the said executive

order. Furthermore, your orator alleges that if by that

executive order any such rights as are contended for

by the said defend^mt were established, the same were

surrendered by virtue of a treaty stipulation iMitered

into between the I'nitiMl Statics and the Spokane In-

dians, on the 18th day of Marrh, !SST, which treaty was

ratified by the Congress of the riiit..! States, July \X

1S92, in and whereby the said Indians, in consideration

of the sum of §1)5,000 agreed to move to the Coeur

d'Alene Reservation, and there to take allotments in
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severalty, which allotments were to be their permanent

homes, and to be conveyed to them and their heirs for-

ever, which was approved by the Coenr d'Alene In-

dians; and after the making of said treaty by the said

Indians, and ever since the same was ratified as afore-

said, the further and continued occupan-cy of said ter-

ritory so described in said executive order by the Spo-

kane Indians, was merely as tenants or occupancy at

sufferance or at will and by virtue of no right, title, in-

terest or claim which they or anyone in their behalf

could make or assert against the right, title and inter-

est of anyone making a location of mineral lands there-

on, according to the provisions of the laws of the United

States, and of the State of Washington relating to the

public mineral lands of the United States. Moreover,

your orator alleges the fact on information and belief

that the Government has fully paid said sum of |95,000

to said Indians.

XIII.

Your orator further represents and shows unto your

Honor that afterwards and on the day of May,

1902, the Congress of the United States passed a cer-

tain bill entitled ''An act making appropriations for the

current and contingent expenses of the Indian Depart-

ment and for fulfilling treaty stipulations with various

Indian tribes for the fiscal year ending June 30th, 1903,

and for other purposes,- which appropriation act was

signed by the President of the United States, whereby

it became a law thereafter on the 27th day of said

month, which law contained the following provisions,

to wit:
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"That the mineral lands only in the Spokano Indian
Reservation in the State of Washinjrfon, shall be sub-

ject to entry under the laws of the United States in re-

lation to the entry of mineral lands; provided that lands

allotted to the Indians, or used by the Government for

any purpose, or by any school, shall not be subject to

entry under this provision."

That this provision was incorporated into said stat-

utes of the United States, in accordance and compli-

ance with a letter of which the foUowinfr is a copy, to

wit:

"Department of the Interior,

Office of Indian Affairs,

Washin^on, D. C, April 5, 1902.

Hon. George Turner, U. S. Senate.

Sir: Referring- to the proposed amendment to tlic In-

dian Appropriation Bill opening for mineral entry the

Spokane Indian Reservation, in the State of Washing-

ton, under the laws of the Uniteil States, providing

that lands allotted to the IndiauvS or useil by the* tiov-

ernment for any purpose, or by any school, shall nor

be subject to entry under such provisions, 1 will stan*

that the office has no objection whatever to this amend-

ment.

p Respectfully,

W. A. JONES,

Commissioner."

XIV.

Your orator represents and shows unto your Honor

' that subsequent to the enactment of the said act by tht*
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Congress of the United States, entitled "An act making

appropriations for the current and contingent expenses

of the Indian Department," etc., Congress passed Joint

Resolution No. 24 fixing July 1, 1902, as the time when

said act should take effect, except as otherwise specially

provided therein. And also passed Joint Resolution

No. 25, fixing December 31, 1902, as the time when that

provision in said act which relates to the subjectin-^r

to entry under the mining laws of the United States

certain lands in the Spokane Indian Reservation, in the

State of Washington, shall take effect, and be opera-

tive. And also passed Joint Resolution No. 31, sup-

plementing and modifying certain provisions of the In-

dian Appropriation Act for the year ending June 30th,

1903, which last-named joint resolution, amongst other

things, provides as follows:

"The Secretary of the Interior is directed to make al-

lotments in severalty to the Indians of Spokane Indian

Reservation in the State of Washington, and upon the

completion of such allotments, the President shall by

proclamation give public notice thereof, whereupon the

lands in said reservation not allotted to Indians or used

and reserved by the Government, or occupied for school

purposes, shall be open to exploration, occupation and

purchase under the mining laws."

This last-named resolution purports to have been ap-

proved on the 19th day of June, 1902. As to said Joint

Resolutions 24 and 25, while they purport to have been

approved on the 27th day of May, 1902, as your orator

is informed and believes, and alleges the fact to be.
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they were not, nor was either of them, artnally ap-

proved by the President of the United States until af-

ter the first day of June, 1902.

XV.

Your orator further represents that in making the

said several locations mentioned in this amended com-

plaint, your orator and the other persons mentioned in

this amended complaint as having made the same, acte<l

under advice and information received from Washin«:-

ton, D. C, immediately following the approval of said

statute by the President of the United States, to which

said joint resolutions relate, and in strict conformity

to the provisions of the law relating to the location nf

mineral claims upon the public lands of the United

States, and your orator, and the said above-named lo-

cators of said claims, have so informed the said defend-

ant of their position and rights in the matter. Never-

tlieless, the said defendant, A. :\[. Anderson, claiming

to be the Indian agent in charge of said Spokane In-

dians, occupying certain lands within the said area

commonly known as 'The Spokane Indian Kescrvalion"

did then and there claim and contend, as such agent,

that he had the authority and powt^r then and tlierr to

remove and exclude your orator from the mining claims

so located by him as aforesaid, and to exclude the other

l)ersons named as locators of mineral claims in this

amended complaint, from the snid mining claims, and

10 prevent your and them, and each of them, from oc-

cupying, working upon and mining the said mining
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claims, for the reason then and there ^ven by the said

defendant that the said mining claims were upon and

within the boundaries of the said alleged Spokane In-

dian Reservation, and under the dominion and control

of said defendant as Indian agent in charge of the said

Indian reservation, and thereupon the defendant did

forcibly and against the will and protest of your orator,

remove, escort and exclude your orator, and each and

all of the other locators mentioned in this complaint,

from the said mining claims, and each of them so lo-

cated and owned as aforesaid, and in so removing, es-

corting and excluding them from said mining claims, the

said Indian agent, A. M. Anderson, defendant as afore-

said, did use and employ the police force of said alleged

Indian reservation, and by and with the aid of said

police force, did so exclude, escort and remove them from

said mining claims, and the said defendant did then and

there order your orator and said other locators men-

tioned in this complaint not to return to or upon the

said mining claims for the alleged reason that the said

mining claims were within the said so-called "Spokane

Indian Reservation ' and the mineral therein not sub-

ject to location, occupancy or possession by the said lo-

cators, their heirs or assigns.

XVI.

Your orator further states and shows unto your Honor

that your orator did then and there advise and inform

Ihe said defendant of the fact that he, the said com-

plainant, had discovered and located the said lodes and
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mining claims mentioned in tiiis amended complaint as

having been located bv him, and had enterc^d and was
upon the said claims and premises for the purpose of

working and developing the said mining claims; and

jour orator did, in behalf of himself and the other per-

sons named in this amended complaint as locators of

the mineral claims aforesaid, then and there advist^ and

inform the said defendant of the fact that the said

Griswold, Hughes, Blake, Young, Mclntin^ Sherwood

and W. A. Gibson, had each discovered and located the

said lode« and mining claims as aforesaid in this

amendeil complaint stated, and had entered and was

upon the said several claims so locate<l by them re-

spectively for the purpose of working and devel(>j>ing

the said mining claims; and did fully advise the said de-

fendant of all the matters and tilings hereinbefore al-

leged and set forth touching the rights of youv orator

and his claim of possession and occupancy of said min-

ing claims, and the interests of yoni* orator in ea<h and

all of said mining claims, and did then and tlitTc re-

(juest the said defendant to desist from interfering with

or disturbing your orator and the said ( Jiisw(dd, Hughes,

Blake, Young, Mclntire, Sherwood and \V. A. <iibson.

their agents and employees in their i)ossession and oc-

cupancy of said mining ( laims, an<l your orator h«»ped

that the said defendant would have complied with the

reasonable request of the complainant, as in justice and

in equity he ought to have done; but now so it is, ma\

it please your Honor, that the said defendant, A. M.

Anderson, combining and confeilerating with divers per-
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sons at present unknown to jour orator, whose names

when dis<^overed, your orator prays he may be at liberty

to insert with apt words to charge them as parties de-

fendant herein, with contriving how to wrong and in-

jure your orator in the premises, he, the said defend-

ant, A. M. Anderson, absolutely refuses to comply with

the said request, and at all times pretends that your

orator has no right to be in and upon the said mining

claims and premises by reason of said discovery and

locations thereof so made by him as aforesaid, and pre-

tends that the said Griswold, Hughes, Blake, Young,

Mclntire, Hherwood and W. A. Gibson, and each of them,

have no right to be in and upon the said mining claims

and premises, or any of them by reason of said discov-

eries and locations therein so made by them as afore-

said, but that the said defendant, Anderson, has the law-

ful authority to exclude them, and each of them, from

the said mining claims and premises, and to prevent

your orator, and each of the said other locators from

occupying and working the »aid claims and each of

tliem, by virtue of his office and power as Indian agent

of the said Spokane Indians, in charge of the said In-

dians, and of their said alleged reservation.

! XVII.

Your orator further represents and shows unto your

Honor, as your orator is informed and believes, and so

alleges the fact to be, that the said defendant, Ander-

son, contends that that portion of said Stevens county,

in the State of Washington, wherein the mining claims

and premises hereinbefore described, are located, is a
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part of said so-called "Spoknno Indian Rosorvation" and

Tliat that portion thoreof whoroin and wlierenpon tho

said lodos were discovered and said locations were made
as aforesaid, was not open to exploration, discovery or

location in the month of May, 11)02, at the time of said

entry, discovery and locations, and further pretends

and claims that your orator, and the other per-

sons named as locators of the mineral claims men-

tioned in this amended complaint have no rij]:ht, nor has

f ither or any of them, to be upon or occupy the said min-

ing" premises, or any part thereof, by virfue of said

several locations, and that the said Anderson, as said

Indian aj2fent, has a rifj^ht to forcibly eject and remove

your orator and said other locators from said prem-

ises by virtue of the power vested in hiin by law as said

Indian ap^ent; but your orator charj^^es the contrary to

be the truth and that by virtue of said several discover-

ies and locations, and each of them, made by your or-

ator as aforesaid, and by virtue of the assij^nments made

to your orator of an interest in and to each and all

of the other locations mentioned in this amended e-oni-

plaint, your orator is entitled to possesfs and occupy and

work upon the said several locations, and oavh of then),

as mininj>- claims, and to remain in possession thereof,

without hindrance or interference by defendant.

XVIII.

Your orator further shows unto your Honor that the

said defendant threatens that he will by force, pnnent

your orator from re-enterino- or iroiuir "P the said min-

ing claims, or any of them, or from workin«r <>r develop
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ing- the same, and threatens that in so doing he will use

the Indian police and such other power and assistance as

he has under his control and direction, by virtue of his

being Indian agent of said alleged Spokane Indian Res-

ervation, and that he will, under claim of official right

and duty, prevent your orator from exercising any rights

of possession or control over the said mining claims, or

any of them, and that your orator believes and repre-

sents to vour Honor that unless the defendant is re-

strained by an order of this Court, he will carry out and

perform the acts and things threatened by him to be

done as aforesaid.

XIX.

Your orator further represents and shows unto your

Honor that by reason of the acts and things complained

of on the part of said defendant, the title of your orator

to the said mining claims and premises, and each of

them, is clouded and encumbered, and the value of said

premises and mining claims is by reason of said acts and

things complained of on the part of the defendant,

depreciated, and your orator is damaged thereby to the

amount of twenty thousand dollars (|20,000.00), and up-

wards, all of which acts, doings and pretenses of said

defendant, are contrary to equity and good conscience,

and tend to the manifest wrong, injury and oppression

of your orator iu the premises.

/
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ForHsinncli hs yonr orator is without r<Mnedy in rh.-

premises by the strict riiU^ of coinnion Inw. ami ran

only have relief in a court of equity, and \n the end

that the said defendant, if he can show why your orator

should not have the relief hereby ])ray(^d, and may make

full disclosure and discovery of the matters aforesaid,

according to the best and utmost of his knowledge, re-

membrance, information and belief, full, true and per-

fect ansAver make to the matters hereinbefore stated

and charged, and not under oath, an answer under oath

being hereby expressly waived by your orator, and that

the said defendant, and all persons claiming to act by

liis authority, or under his instruction**, be perpetually

enjoined from further interfering with or disturbing

your orator in his possession and occupancy of the said

mining claims and premises, and each of them, so lo-

cated by him as aforesaid, and in his possession and oc-

cupancy of his interest in and enjoyment of each and

all of the other mining claims mentioue<l in this

amemled complaint, and from interfering with your

orator in the performance of any and all acts and things

necessary and pro|HU* to be done in order to prt^serve

and protect his rights and intert-sts tlierein, and in each

or any of them, and from interfering with or disturb-

ino- vour orator in the free use and enjoyment of each

and all of said mining claims and premises.
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May it please your Honor to grant unto the complain-

ant a writ of subpoena of the United States, directed

to the said A. M. Anderson, commanding him on a day

certain to appear and answer unto this amended bill of

complaint, and to a'bide and perform such order and

decree in the premises as to the Court shall seem proper

and requisite by the principles of equity and good con-

science.

H. N. MARTIN,

HAPPY & HINDMAN,
Solicitors for Complainant and of Counsel.

M. F. GIBSON,

! Complainant.

^
>

^ss.

The United States of America

District of Washington,

Eastern Division.

On this day of October, 1902, before me person-

ally appeared M. P. Gibson, the above-named complain-

ant, who made solemn oatli that he had read the fore-

going amended bill of complaint subscribed by him,

and knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

therein stated on information and belief, aiul as to

those matters, he believes it to be true.

Notary Public for Washington, Residing at Spokane,

Washington.
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fEndorsenionts] : AiiioikUhI l$ill of C\)ni[)ljiiiit. S**r-

vice of the within amended complaint, in (Mpiity, \h here-

by ackn()whMlj>ed this day of October, 11M)2, in the

County of , Washington. , Attorney

for Defendant. Filed October 23, 11)02. A. lieeves

Ayres, Clerk. By Frank C. Nash, I)ej)nty.

And afterwards, to wit, on the first day of Novembci*.

1902, there was duly filed in said cause in said

court, a demurrer to plaintiff's amended bill of com-

plaint, in the words and fifjjiu'es followinir, to wit:

/// the Circuit Court of the I uitrd States^ fur tin DiMrivt of

Wa'<hinqton, Easfrrfi Dirisinn.

M. F. GIBSON,
Complainant,

^s. V No. 952.

A. M. ANDERSON,
Defendant.

Demurrer.

Comes now the defendant by Jesse A. Frye, I'nited

States attorney, and Edward E. Cushman, Assistant

United States Attorney, and demui's to the amended

com])laint hei-ein on file, for the reason and upon the

.uround that it fails to stat(» any facts entitlinj:: com-

plainant to equitable relief, and fails to stati' facts suf-

tici(Mit to constitute a cause of action.

JESSE A. FRYE,
United States Attorney.

EDWARD E. CUSHMAN,
Assistant United States Attorney.
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TMs is to certify that in my opinion the foregoing

demurrer is well founded in point of law, and the same

is not interposed for delay.

EDWAED E. OUSHMAN,
Assistant United States Attorney.

Due and full service of within demurrer acknowl-

edged this 29th day of October, 1902.

HAPPY & HINDMAN,
Attorneys for Complainant.

[Endorsed] : Filed November 1, 1902. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.
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And afterwards, to wit, on tin* 10th day of AuguHt,

1903, there was duly tiled in said cauHe in wild

Court, a memorandum decision on demurrer to

amended bill of complaint, in the words and figureH

following, to wit:

fn the Circuit Court of the Uuitn] Stutrs^ fin' thr Distrirt of

Waiihiuiftou, East(in Division.

M. F. GIBSON,
Complainant,

vs. ) No. 952.

A. M. ANDERSON,
Defendant./

Memorandum Decision on Demurrer to Amended Bill of Com

plaint.

(Filed August 10th, 1908.)

The first proposition in the written argument made

by the solicitors for the complainant is this: "The Con-

gress of the United States has supreme power to defiuf

the conditions under which mining claims and rights

shall be established upon Government lands." To thi.^

I agree, but I think they have arguinl their client out

of court. Congress has never granted to the complain-

ant an absolute right to possess himself of the mineral

lands described in his complaint. The rights which h(»

asserts are based upon section 2319, U. S. R. S.. which

provides that valuable mineral deposits in lands be-
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longing to the United States are free and open to ex-

ploration and purchase, and the lands in which they

are found to occupation and purchase by citizens, and

those who have declared their intention to become such,

under regulations i^rescribed by law, and according to

local customs or rules of miners, so far as the same are

applicable and not inconsistent with the laws of the

United States. This is a conditional grant, that is to

say, explorations and locations and occupation of min-

eral claims are to be subject to regulations prescribed

by law, and local customs, and rules of miners are not

controlling if inconsistent with the laws of the United

States, The mere discovery and location of an unde-

veloped mining claim, is but the preliminary step in

the acquisition of the title, and all rights acquired

thereby are subject to rules and regiilations which must

be complied with before Congress can be devested of

its supreme power to make final disposition of the lands

covered by such locations.

These mining claims are within the Spokane Indian

Reservation, a district set apart, by proclamation of the

President, for an Indian reservation, and confirmed as

such by acts of Congress antedating the alleged discov-

eries and locations. It is useless to dispute the power

of the President in the premises, for Congress had the

power, if he did not, and that power has been exercised

in a manner to sanction and give validity to the proc-

lamation, and the complainant's continued occupancy

of the mining claims was made unlawful by Joint Res-

olutions 24, 25 and 31, pp. 742 and 744, 32 U. S. ^tat. at
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Large. Therefore, the subsequent acts of the* defend-

ant in expelling the complainant from the reservation

was in the exercise of power r»x])ressly conferred by

section 2147, U. S. K. S. What 1 mean to say is, that

the complainant and his grantors by the discoveries

and locations referred to did not acquire vested rights

to the possession of said mining claims, and it is imma-

terial whether the resolutions were approved prior or

subsequent to the date of the locations, for the reason

that Congress retained its supreme power t<» make-

other disposition of the lands notwithsUinding sai<l h>

cations. (See Frisbie v. Whitney, U Wall. 187; The Yo-

semite Valley Case, 15 Wall. 77; Shepley v. Cowan, 91

U. S. 330.)

These cases are not directly in point, but they estab-

lish the general principle that the power of Congress

to make tinal disposition of public lauds is not devested

by the initiation of rights under a g(*neral law, and that

no vested right to public land as against the Govern-

ment is acctuired by prtdiminary steps joined with an

intention of ac(tuiring the title. On j)rinciple, a citizen

who locates a mining claim has no better right in law

or (Mtuity than a settler under the pre-tMuption law,

who has expended labor and mom^v in making a honii'

u]>on his claim.

\\\ existing laws, the right of citizens to go niM»n the

Spokitne Indian Reservation for the purpos«» of acipiir-

ing mineral lands is postponed until ji d;itc in th«» fu-

ture, to be fixed by ]>ro4dnmation of the l*resident, and

the prayer of the complainant asks this Court to exer-
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cise power to protect the complainant in violating the

laws, and in defiance of the power of Congress to pre-

scribe the time and manner in which rights adverse to

the Government may be acquired.

I have given careful consideration to the able argu-

ment in behalf of the complainant, but I consider that

it is unsound, for the reason that it is based upon an

unwarranted assumption that under section 2319, U. S.

R. S., the complainant acquired a vested right to the

possession of the mining claims by the discoveries and

locations thereof.

Let an order be entered sustaining the demurrer, and

dismissing the complaint.

0. H. HANFORD,
Judge.

[Endorsed] : Filed August 10, 1903. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.
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And afterwards, to wit, on the 5th day of October, 1903,

there was duly filed in said cause in said court, an

order sustaining demurrer to amended bill of com-

plaint and dismissing complaint, in the words and

figures following, to wit:
,

/// the Circuit Cmirt of the United ^tates^ for the District

of Washington^ Eastern Division.

M. F. GIBSON, \

Complainant,

vs.

A. M. ANDERSON,

No. 9i52.

Defendant.

Order Sustaining Demurrer to Amended Bill of Complaint.

In this matter the defendant having demurred to the

amended bill of complaint filed herein by the plaintiff;

and said demurrer having been brought on regularly for

hearing, Jesse A. Frye, Uniteil States Attorney fin*

the District of Washington, appearing in support of said

demurrer, and Messrs. Happy & llindman, of counsd

for plaintiff', appearing in opposition thereto; and the

Court having fully considiM-ed the matter, finds that

j^aid demurrer should be sustaini'd and said bill of com-

plaint dismissed.

Now, therefore, it is hereby ordered and adjudgtMl that

the demurrer heretofore filed herein by defendant to

the amended bill of complaint herein be, and the same

hereby is, sustained.
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And it ist further ordered and adjudged that said

amended bill of complaint be, and the same hereby is,

dismissed.

Done in open court this 5th day of October, 1903.

O. H. HANFORD,

Judge.

[Endorsed]: Filed Oct. 5, 1908. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 27th day of October,

1903, there was duly filed in said cause in said cause

in said court, appellant's assignment of errors in the

words and figures following, to wit: \

In the United t^fates Circuit Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

A. M. ANDERSON,

Appellant,
-

r-

Appellee.

Assignment of Errors.

Now on this 2Tth day of October, 1903, comes M. F.

Gibson, by Happy & Hindman, his attorneys, and says

that in the record and proceedings in the above-entitled

action, there was manifest error in this;

1.

That the Circuit Court of the United States, for the

District of Washington, Eastern Division, erred in sus-

s:
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taining defendant's demurrer to appellant's amended

complaint.

2.

That the Court erred in entering judgment dismissing

appellant's M. F. Gibson's amended complaint.

3.

That the Court erred in entering up judgment of dis-

missal of appellant's suit in this case.

4.

That the Court erred in entering up judgment lor

costs against the appellant in the above-entitled suit.

Wherefore the said M. F. Gibson, appellant, prays

that the order and judgment of said Court of the United

States for the District of Washington, Eastern Division

be reversed, with directions to said lower court to over-

rule said demurrer.

HAPPY & HINDMAN,
Attorneys for Appellant.

State of Washington, ^
)>ss.

County of Spokane,
j

Due and legal service of the within and foregoing as-

signment of errors, is hereby admitted this 27th day of

October, A. D. 1903.

EDWARD E. OUSDMAN,
Assistant United States Attorney.

[Endorsed]: Assignment of Errors. Filed Oct. 27,

1903. A. Reeves Ayres, Clerk. By Frank C. Nash,

Deputy.
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And afterwards', to wit, on the 27th day of October,

1903, there was duly filed in said cause in said court

a petition and order allowing appeal to the Circuit

Court of Appeals for the Ninth Circuit, in the words

and figures following, to wit:

In the United States Circuit Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

A. M. ANDERSON,

Appellant,

Appellee.

Petition and Order Allowing Appeal (Copy).

M. F. Gibson, plaintiff, feeling himself aggrieved, byi

the final order and decree made and entered by said

Court on the 5th day of October, 1903, whereby it, among

other things, adjudged and decreed that the demurrer

to plaintiff's amended complaint be sustained, and that

said cause of action be dismissed, and that defendant

have and recover of and from s<aid plaintiff his costs

and disbursements of said action; comes now by his at-

torneys, Messrs. Happy & Hindman, and petitions this

Court for an order allowing him to prosecute an appeal

from said decree to the Honorable Circuit Court of Ap-
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peals for the Ninth Judicial Circuit; and your petitioner

will ever pray.

HAPPY ,Vc IIINDMAN,

W Attorneys for Plaintiff, M. F. (Jibsou.

Upon motion of Messrs. Happy & Hindnian, attorneys

for M. F. Gibson, appellant herein, it is ordered that

an appeal to the United States Circuit Court of Appeals

for the Ninth Circuit from the final decree, heretofore

filed and entered herein, be and the same is hereby al-

lowed, and that a certified transcript of the record,

(exhibits and all proceedings herein be forthwith trans-

mitted to said Unit(Ml States Court of Appeals.

Dated this 27tli day of October, 1903.

C. H. HANFOHI).

Judge.

Received copy Oct. 27, 1902.

EDWARD E. (n\SHMAX,

Assistant United States Attorney.

[Endorsed]: Petition and order allowing appeal,

railed Oct. 27, 1903. A. Reeves Ayres, Clerk. By Frank

C, Nash, Deputy.

^

%
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And afterwards, to wit, on the 27tli day of October,

1003, there was duly filed in said court in said cause

the appeal bond of appellant in the words and

figures following, to wit:

In the United States CirciiH Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

A. M. ANDERSON,

Appellant,

Appellee.

Bond on Appeal.

Know all men by these presents, that we, M. F. Gib-

son, of the county of Lincoln, State of Washington, as

principal, and the National Surety Company, of New

York, as surety, are held and firmly bound unto the

above-named defendant, A. M. Anderson, in the sum of

two hundred dollars, to be paid to the said A. M. An-

derson, for the payment of which well and truly to be

made, we bind ourselves, and each of our heirs, execu-

tors, administrators, successors and assigns, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 23d day of Oc-

tober, in the year of our Lord, one thousand nine hun-

dred tind thvee.
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Whereas, the above-named M. F. (iibsou, has prose-

cuted an appeal to the United States Circuit Court of

Appeals, for tlie Ninth Judicial District, to reverse the

jndj^ment rendered in the above-entitled suit by tin*

Judge of the Circuit Court of the United States, fnr thr

Distri( t of Washington, Eastern Division;

Now therefore, the condition of this obi ignition is such

that if the above-named M. F. (Jibson shall prosecute

said appeal to effect, and answer all damages and costs,

if he fail to make his plea good, then this obligation shall

be void, otherwise the same shall be and remain in full

force and virtue.

M. F. GIBSON. [Seal]

By HAPPY & HINDMAN,
His Attorneys.

NATIONAL SURETY COMPANY,

By W. D. VINCENT,

['Seal of National Surety Company.]

Resi<lent Vice-pres.

Attest: E. C. :MA0I>0NALD,

Resident Asst. Sec'y.

This bond approved, October 27, 1903.

C. H. HANFORD,
Judge.

[Endorsed]: Bond on Appeal. I-'IUmI Oct. 27, 190S.

A. !^-ov(^s Avres, ("lerk. By Frank i\ Nash. Deputy.
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And afterwards, to wit, on the 27th day of October,

1903, there was duly filed in said court in said

cause a praecipe for transcript of record on appeal,

in the words and figures following, to wit:

In the Gircnit Goiirt of the United States, for the Distrut

of Washington, Eastern Division.

M. F. GIBSON,
Complainant,

vs.
No. 952.

A. M. ANDERSON,
Defendant./

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You will please include in your transcript of the rec-

ord on appeal of the above-entitled cause the follow-

ing:

1. Amended bill of complaint.

2. Demurrer to amended bill of complaint.

3. Order dismissing complaint and sustaining de-

murrer.

4. Memorandum decision on demurrer to amended

complaint.

5. Petition and order allowing appeal.

6. Assignment of errors.

7. Bond on appeal.

8. Citation.
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9. Order extendino- timo for filinfr transcript.

You will also please attach to said record the

orifT^nal cit<atioii and order allowing; appeal to the Cir-

cuit Court of Appeals for the Ninth Circuit.

Dated at Spokane this 2Ttli day of October, 1903.

HAPPY & HINDMAN,
Attorneys for Coniphiinant and Appellant.

I
Endorsed] : Praecipe for Transcript of Record. Filed

Oct. 27, 190:3. A. Reeves Ayres, Clerk. By Frank C.

Nash, Deputy.

And afterwards, to wit, to the 2Tth day of October,

1903, there was duly filed in said cause in said court

a. citation in the words and fip:ures followinir, to wit:

Citation (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to A. M. Anderson:

You are hereby cited and admonished to be and ap-

])(^ar at the United States Circuit Court of Appeals, for

the Nintli Judicial Circuit, to be holden at the city of

San Francisco, State of California, within thirty days

from the date of this citation, pursuant to an appeal

filed in the clerk's office of the Circuit Court of the Uni-

ted States, for the District of \Vashinfrton, Eastern Di-

vision, to show cause, if any there be, why the jud*;-

nient and decree in the said appeal mentioned, should

not be corrected and speedy justice not be done to tlu^

said M. F. Gibson, and to the parties to that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States
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of America, this 27th clay of October, A. D. 1903, and

of the Independence of the United States the one hun-

dred and twenty-eighth.

C. H. ETANFORD,

Judge of the District Court, for the District of Wash-

ington, Eastern Division..

Received copy and service admitted.

EDWARD E. CUSHMAN,
Assistant United States Attorney.

[Endorsed]: Citation. Filed Oct. 27, 1903. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.

fn the Circuit Court of the United States, for the Distriet

of Washington, Eastern Division.

M. F. GIBSON,

Plaintiff,

^^-
^ No. 952.

A. M. ANDERSON,
Defendant. /

Order Extending Time for Transcript.

Now at this time this cause coming on to be heard

upon motion of the plaintiff herein to have the time

in which to file his transcript and record on appeal, in

the above-entitled cause, in the United States Circuit

Court of Appeals, for the Ninth Judicial Circuit, ex-

tended until the 25th day of December, A. D. 1903; and

it appearing to the Court that the plaintiff and defend-

ant both appeared in open court, by their respective
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attorneys, and stipulated and agreed that said time

might be extended to the plaintiff to said last-mentioned

date, and the Court being fully advised in the premises,

doth, therefore;

Order, adjudge and decree that the time in which

plaintiff herein is allowed to file the record and tran-

script in this ease in the United States Circuit Court of

Appeals, for the Ninth Judicial District, be, and the

same is hereby, extended until the 25th day of Decem-

ber, A. D. 1903.

Dated this 18th day of November, 1903.

O. H. HANFORD,
"

Judge.

[Endorsed]: Filed November 18th, 1903. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.

Citation (Original). \

UNITED STATES OF AMERICA—ss.

The President of the United States, to A. M. Anderson:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Judicial Circuit, to be iholden at the city of

San Francisco, State of California, within thirty days

from the date of this citation, pursuant to an appeal

tiled in the clerk's office of the Circuit Court of the Uni-

ted States, for the District of Washington, Eastern Di-

vision, to show cause, if any there be, why the judgment

and decree in the said ap]>eal mentioned, should not b«*

corrected and speedy justice not be done to the said M.

F. Gibson, and to the ]>artie» to that behalf.
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Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 27th day of October, A. D. 1903, and of

the Independence of the United States the one hundred

and twenty-eighth.

C. H. HANFORD,
Judge of the District Court, for the District of Washing-

ton, Eastern Division.

[Endorsed] : In the United States Circuit Court of

Appeals for the Ninth Circuit. M. F. Gibson, Plaintiff

in Error, vs. A. M. Anderson, Defendant in Error. Cita-

tion. Reed, copy and service admitted. Edward

E. Cushman, Asst. U. S. Atty. Filed in the U. S. Cir-

cuit Court, Dist. of Washington. Oct. 27, 1908. A.

Reeves Ayres, Clerk. Frank 0. Nash, Deputy.

In the United States Circuit Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

vs.

A. M. ANDERSON,

Appellant,

Appellee.

Petition and Order Allowing Appeal (Original).

M. F. Gibson, plaintiff, feeling himself aggrieved, by

the final order and decree made and entered by said

Court on the 5th day of October, 1903, whereby it, among

other things, adjudged and decreed that the demurrer

to plaintiff's amended complaint be sustained, and that
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said cause of action be dismissed, and that defendant

have and recover of and from said plaintiflT his costs and

disbursements of said action; comes now by his attor-

neys, Messrs. Happy & Hindman, ;ind petitions thi«

Court for an order allowing him to prosecute an appeal

from said decree to the Honorable United States Cir-

( uit Court of Appeals for the Ninth Judicial Circuit;

and your petitioner will ever pray.

HAPPY & HINDMAN,
Attorneys for the Plaintiff, M. F. Gibson.

Upon motion of Messrs. Happy & Hindman, attor-

neys for M. F. Gibson, appellant herein, it is ordered

that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from the tinal diH^ree,

heretofore filed and entered herein, be and the same is

hereby, allowed, and that a certified transcript of the

rec!ord, exhibits, and all proceedings herein be forth-

with transmitted to said United States Circuit Court of

Appeals.

Dated this 27th day of October, 1903.

C. H. HANFORD,
Judge.

[Endorsed]: In the United States Circuit Court of

Appeals for the Ninth Circuit, ^r. F. Gibson, Plaintiff

in En*or, vs. A. M. Anderson, Defendant in Error, (^ct.

27, 1903. Kei'd. copy. Edwar<l E. (^ushman, Asst.

V. S. Atty. Filed in the U. S. Circuit Court, Dist. of

Washington, Oct. 27, 1903. A. Reeves Ayres, Clerk.

Frank C. Nash, Deputy. Ent. Equity Rule Book, No. 1,

page 452.
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In the Circuit Court of the United States
y for the District

of Washington, Eastern Division.

M. F. GIBSON,

Tfi.

A. M. ANDERSON,

Appellant,

No. ^52.

Appellee, /

Clerk's Certificate to Transcript.

I, A. Reeves Aj^res, clerk of the Circuit Court of the

United States for the District of Washington, do hereby

certify that the above and foregoing transcript of pages

from 1 to 47, inclusive, contain true and correct copie's

of the amended bill of complaint, demurrer to amended

bill of complaint, memorandum decision on demurrer to

amended complaint, order sustaining demurrer to

amended bill of complaint and dismissing complaint,

assignment of errors, petition and order allowing appeal,

bond on appeal, citation, praecipe for transcript, and or-

der extending time for filing transcript, and clerk's cer-

tificate, in the above-entitled cause, which together con-

stitute the transcript of the record on appeal and return

to the annexed order of appeal.

I further certify that the cost of the recoi«d herein

amounts to the sum of $14.45, and that the same has

been' paid b;y the complainant and appellant.
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Witness ray hand and the seal of said Circuit Court

affixed at Spokane, Washington, this 14th day of No-

vember, A. D. 1903.

[Seal] A. REVES AYRES,

Clerk of the Circuit Court for the District of Washing'

ton.

By Frank C. Nash,

Deputy.

[Endorsed]: No. 1027. In the United States Circuit

Court of Appeals for the Ninth Circuit. M. F. Gibson,

Appellant, vs. A. M. Anderson, Appellee. Transcript

of Record. Upon Appeal from the United States Cir-

cuit Court for the District of Washington, Eastern Di-

vision.

Filed December 14, 1003.

F. D. MONCKTON,
Clerk.
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certain interests described in the complaint, in and to each of

said mining claims. That each and all of said claims are located

and situate in Stevens County, in the State of Washington, on

the north side of the Spokane river, from two to five miles there-

from, and are embraced within the following territory in said

Stevens County, bounded as follows, to-wit : Commencing at a

point where the range line between ranges 36 and 37 intersect

the Spokane river, thence north from said point on the 48th par-

allel ; thence east along said parallel to where the range line be-

tween ranges 38 and 39 crosses said parallel, thence south to the

Spokane river, thence down and along the south bank of said

river to the place of beginning. That that portion of the public

domain upon which each and all of said mining claims are located,

was at the time of said locations, unsurveyed lands belonging to

the United States, free and open to exploration and purchase

under the provisions of Section 2319 of the Revised Statutes of

the United States.

That after the making of said mining locations, the provi-

sions of "An Act providing for the manner of locating and

*' holding lode and placer mining claims, prescribing authority

" of mining districts," passed by the legislature of the State of

Washington, and approved ]^Iarch 8, 1899, were complied witli

by the parties, interested therein, and especially with Section i of

said Act, which reads as follows

:

''SECTION T. The discoverer of a lode shall within ninety

"(go) days from the date of discovery, record in the office of the

"auditor of the county in which such lode is found, a notice con-

staining the name or names of the locators, the date of the loca-
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"tion, the number of feet in length claimed on each side of the

"discovery, the j^^eneral course of the lode and such a description

"of the claim or claims located by reference to some natural oliject

"or permanent monument, as will identify the claim."

» And with the provisions of section 2 of said statute, which

provides, amon*::; other thinj^s, that before filin^^ the notice of

location of minino; claims for record, the discoverer shall locate

his claim by first sinkiui^- a discovery shaft upon the IckIc to the

depth of ten feet from the lowest part of the rim of said shaft at

the surface.

That the defendant. A. M. Anderson, (Ux's claim and main-

tain that the said miniuf^' claims and locations were within and

r])()n the Spokane Indian Reservation, created under and by virtue

of an executive order of the President of the I'nited States, of

January 18th, 1881. which order is as follows, to-wit

:

"It is hereby ordered that the following;- tract of land be and

"the same is hereby set aside and reserved for the use and occu-

"pancy of the Spokane Indians, namely : C'ommenciui^- at a point

"where the Chenakane Creek crosses the 28th parallel of latitude,

'^ thence down the east bank of said creek to where it enters the

"Spokane River, thence across said Spokane River ••.^stwardly

"alono- the southern bank thereof to a i)oint where it enters the

"Columbia River, thence across the L olumbia River northwardly

I "alonq- its western bank to a po\u{ where said river crosses the

"said parallel of latitude, tlience aloni;- said parallel to the place oi

"beginniuiT^."

The complainant allei^es turther that saiil executive order



does not have the effect of withdrawing the mineral lands within

the territory described therein, from mineral locations, but that

the same remain subject to the provisions of and locations under

said section 2319 of the Revised Statutes of the United States,

notwithstanding the said executive order. That if, by said execu-

tive order, any such rights as are being contended for by

appeiree, were established, the same were surrendered by virtue

of a treaty stipulation entered into between the United States

and the Spokane Indians, on the i8th of Alarch, 1887, which

treaty w^as ratified by the Congress of the United States July 13,

1892, in and whereby the said Indians, in consideration of the

sum of $95,000 agreed to remove to the Coeur d'Alene Reserva-

tion, and there to take allotments in severalty, which allotments

were to be their permanent homes, and to be conveyed to them

and their heirs forever, which was approved by the Coeur d'Alene

Indians. And after the making of said treaty by the said Indians,

and ever since the same was ratified as aforesaid, the further and

continued occupancy of said territory, as described in said execu-

tive order, by the Spokane Indians, was merely as tenants or

occupants at sufferance or at will and by virtue of no right, title,

interest or claim which they or anyone in their behalf, could make

or assert against the right, title and interest of anyone making

a location of mineral lands thereon, according to the provisions

of the laws of the United States, and of the State of Washington

relating to the public mineral lands of the United States. And

alleges, upon information and belief, that the Government of the

United States has fully paid the said sum of $95,000 to said

Indians.
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That afterwards, on the day of May, 1902, ihc Con-

j^^ress of the L'nited States passed a certain bill entitled *'An Act

"making appropriations for the current and contingent expenses

"of the Indian Department and for fulfilling treaty stipulations

"with various Indian tribes for the fiscal year ending June 30th,

"1903, and for other purposes," which Act was signed by the

President of the United States, whereby it became a law there-

after, on the 27th day of said month, which law contains the

folknving provisions, to-wit

:

"That the mineral lands only in the Spokane Indian Keserva-

"tion in die State of Washington, shall be subject to entry under

"the laws of the United States in relation to the entry of mineral

"lands : Provided, that lands alloted to the Indians, or used by

the government for any purpose, or by any school, shall not be

"subject to entry under this provision."

That this provision was incorporated into said Statutes of

the United States, in accordance and in compliance with a letter

of which the following is a copy, to-wit:

"DEPARTMENT OP THE INTERIOR.

"( )kfic-k OF Indian Affaius.

"Wash iNCToN. 1). U.. April 5. H)02.

"Hon. Gfokcf Ttknick.

"L'. S. Senate.

"Sir :—

"Referring to the proposed amendment to the Indian A]ipro-

"priation l>ill opening iov mineral entry the Si)okane Indian

"Reservation, in the Sf.Ue of Washingti^n. imder the laws of the

k



"United States, providing that lands alloted to the Indians or

"used by the g-overnmcnt for any purpose, or by any school, shall

"not be subject to entry under such provisions, I will state that

"the office has no objection whatever to this amendment.

"Respectfully,

"W. A. Jones, Commissioner."

That subsequent to said Act by the Congress of the United

States, Congress passed joint resolution Xo. 24, fixing July ist,

1902, as the time when said Act should take effect, except a^

otherwise specially provided therein. And also passed Joint Reso-

lution No. 25, fixing December 31, 1902, as the time when that

provision in said Act which relates to the subjecting to entry

under the mining laws of the United States, certain lands in the

Spokane Indian Reservation, in the State of Washington, should

take effect and be operative. And also passed Joint Resolution

No. 31, supplementing and modifying certain provisions of the

Indian Appropriation Act for the year ending June 3Cth, 1903,

which last resolution, among other things, provides as follows

:

"The ^Secretary of the Interior is directed to make allotments

"in severalty to the Indians of the Spokane Indian Reservation

"in the State of Washington, and upon the completion of such

"allotments, the President shall by proclamation give public notice

"thereof, whereupon the lands in said Reservation not allotted

"to Indians, or used and reserved by the Government or occupied

"for school purposes, shall be opened to exploration, location,

"occupation and purchase under the mining laws."

That this last named Resolution purports to have been ap-

proved on the 19th day of June, 1902. That as to Joint Resolu-
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tions 24 and 25, while they purport to have been approved on the

27th day of May, 1902, they were not, nor was either of them

actually approved by the President of the United States until after

the 1st day of June, 1902.

That said locations were made under advice and infcjrma-

tion received from Washington, D. C, immediately following

the approval of said Act by the President of the United States,

to which said Joint Resolutions related, and in strict conformity

to die provisions of the law relating to the location of mineral

cl'.iims upon the pul)lic lands of the United States, and that the

complainant and the said locators of said claims informed the

i appellee of their position and rights in the matter; nevertheless,

' the said defendant, claiming to be the Indian Agent in charge of

said Spokane Indians, occupying certain lands within said area.

conuronl} known as the Spoknne Indian Reservation, diil then

and there claim, and contend, as such Agent, that he had the

i authority and power then and there to remove and exclude said

complainant from the mining claims so located by him. and to

c^xclude tlie otlier persons nin.ed as locators of mineral claims,

mentioned in appellant's amended complaint, from said mining

laims, and to jircvcnt the complainant and them, and each of

them, from o:cupying, working uptm and minijig said claims, for

tlie reason then and there given by said defendant that the said

mining claims, were upon and wiUiin the boundarK- v. saiil

'ik.;ed Indian Reservation, under the domain and control of said

defendint as In liui Agent in charge of said Indian Reservation;

and the defendant did forcibly and against the will and protest

of complainant, remove, esct^t and e\c1ndt> the ci-tmplainant and
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and protect his rights and interests therein, and from interfering

with or disturbing the plaintift in the free use and enjoyment of

said mining claims and premises.

To this complaint a general demurrer was interposed. On

the hearing of this demurrer the court sustained the same, and

rendered a decree dismissing the bill of complaint, to which decree

the complainant duly excepted, at the time, which exception was

allowed by the court.

ASSIGNMENT OF ERRORS.

The error assigned and complained of by the appellant was

this ruling of the court sustaining said demurrer and dismissing

the bill of complaint.

ARGUMENT.

These locations are valid claims and rights except so far as

they are affected by the fact that they are embraced in the area

of the Spokane Indian Reservation.

We will proceed, therefore to discuss but three legal propo-

sitions, any one of which, if our contention be sustained, will be

decisive of this case against the respondent.

FIRST : An Act of Congress of the United States relating

to our public domain, cannot be repealed or suspended by a procla-

mation of the President.

SECOND : Congress cannot, by joint resolution, or other-

wise, pass an ex post facto law, making an act unlawful wliich

was legal when performed; and therefore, the moment of time
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wIkii an act of Congress becomes a law is an issuable and provable

fact.

THIRD: A mininc;- claim is a property right which canm>t

he divested even hy an act of the Congress of the United States.

The Congress of the L'nited States has supreme \n>\\(i to

define the conditions under whicli mining claims and rights shall

l)e established upon government lands. It has done so in section

23 k; of the Revised Statutes of the l'nited States, which reads as

follows

:

'*Sk<.. 2319. All valuable mineral deposits in Imuis bcloni^iiii^

"to the l'nited States both surz-eyeJ ami iiusun'cycii. are hereby

"declared to be free and o])en to exploration and purchase, and

"the lands m which they art found to cKcupation and purchase,

"bx citizens of the I'niied States, and those who have declared

"their intention to become such, untler regulations prescribed by

"law, and according to the local customs (^r rules of miners in the

"several mming districts, so far as the same are applicable and

"not inconsistent with the laws oi the Cnited States."

This has been the law since .May the loih. iSjj.

The Si)okane Indian Reservation was created by proclama-

tion of the President issued jaiuu-y iSih. 1^^' >
••"'^ •'•* vv'n.-li U

set out m our statement oi facts.

At the time this Reservation was created the lands embraced

witliin it were subject to mineral l«K\ation under the stat"»-- 'l».»v.-

(|uoted. This cannot be questioned. Those lands were men

"Imds belonging io the l'nited States."
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The question arises then whether these lands, belonging to the

United States, on January the i8th, 1881, ceased to belong to

the United States at the time of the promulgation of the Presi-

dant's proclamation? In other words, can a Presidential procla-

mation divest the government of the United States of its title to

its public lands? It is not a question of whether these lands, after

the Presidential proclamation, ceased to become public domain,

and subject to homestead entry and pre-emption. That is quite

another question, and governed by other and different statutes.

"The statute in reference to mineral deposits has reference to

"lands belonging to the United States, whether surveyed or

"un-surveyed."

We have been unable to find any Constitutional or statuor}'

authority, vesting in the President of the United States power

to divest the United States government of its title to public

domain.

By section 3, Article 4, of the Constitution of the United

States, it is provided

:

"The Congress shall have power to dispose of. and make

"all needful rules and regulations respecting territory or other

"property belonging to the United States."

This power is exclusive.

United States v. Fitzgerald, 15 Peters, 407.

United States v. Gratiot, 14 Peters, 526.

Except under treaty stipulations, section 2258, U. S. Revised

Statutes, contains the only congressional restriction we know of

as to the use of lands included in anv "reservation bv anv treatv
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"law or proclamation of tlu- IVcsidcnt i>n any jnirposc. i>\ uus

-c'Ctioii it is said, "such lands shall not be snbject to the ripfhts of

"f^rc-cmplioii nnlcss otherwise specially provided !)y law." There

is nolhinj^- said as to nn'ncral ri^dUs or locations. This, in onr

opinion, is not an ovcrsi.L^ht. C'onf^ross recog^nized the fact that

an Indian has no use f(^r mineral until a white man's lalx^r has

converted it into somethini^ he wants. And it did not expect tlic

Indians on a reservation to sit 'lown upon, and render unavailaf)le,

valuable mineral dei)Osits, the mininij; of which would not deprive

ihem of anytliinL,^ adajHed to their mo<le of livinq-.

f 1)V Section 2, Article 2, Constitution of the Tnited States,

the Tresident is *^iven power 1)\ and with the consent of the

Senate, to make treaties, provided two-thirds of the senators pres-

( lit concur tlu rein.

And 1)\ Article (^ it is ])rovidc(l that :

"This O^nstitiUion ami the laws of the I'niteil States whicli

"shall he made in pursuance thereof, and all treaties made or

*'which shall be made under the authority of the I'nited States.

"shall be the suiu-cme law i^i the land: and the jud^^-'s in ever\

"state shall be bound thereby, anytbinj;- in the Constitution or

"laws of any state io the cc^itrary notwithstandinii:."

In the case of I". S. vs. Leatlu is ( :.s.> \o. i^.^Si. bVderal

^ases. It IS said :

"No direct authority to the President to reserve lands and

"set tb.em apart iov iniblic purposes is found in either case, but in

"each the President's aiuhoritx is reco.s^nized by acts of Conprrcss.

"which i)ro-ec(l ui^(^n the i^ianmd that he has it. and tliat thi

"rcscrv'Uions so made are made with competent authority.



The reservations referred to by the court are mihiary and

Indian reservations. According to Judge Hillyer, in that case,

the President of the United States, in setting aside an Indian

reservation, acts without any express authority to be found in the

Constitutiton of the United States, or any United States statute.

His acts in that respect seem to derive their authority merely,

if not entirely, from congressional acts wherein such authority

has been tacitly recognized.

f It is not necessary for us now to take the position in this

case that a reservation may not be created by Presidential procla-

I

mation. We must concede that where Congress recognizes it,

and the courts recognize the authority based upon congressional

recognition, the authority exists. But we find no authority which

would place a reservation created by Presidential proclamation,

upon an equal footing with one created by treaty or stipulation.

A reservation created by treaty stipulations entered into with

the Indians, would stand upon a different footing. In such case

the treat}-, under the Constitution, would possess dignity and

authority equal to a congressional enactment relative to public

lands. Both, under our Federal Constitution, must be recognized

by all the courts of this country as "the supreme law of the land."

But a Presidential proclamation, setting aside a part of the

public domain for an Indian reservation is not "the supreme law

''of the land." It cannot by any legitimate construction, be held

to repeal, modify or set aside an act of Congress of an earlier date,

any more than it could be held io take away from Congress all

power thereafter to pass a law in conflict with it. This seems

too plain for argument.

J
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We are not nnniindful of the decision of the Circuit Court

of Appeals, in this circuit, in the case of McFadden v. Mt. \'ie\v

Mininf^ & MilHn.c: Company, 97 Ted., 670. That case is not de-

cisive of the point under discussion for the reasons : (^ i ) That

the legal question here raised was not considered, or asked to be

considered in that case, so far as can l)e gotten from the opinion

of Judge Ross; (2) The Colville reservation, the status of which

was considered in the .Mcl-adden case, and which was created

by Presidential proclamation, was set apart from the public do-

main on the 9th of April, iHj2, which was before section 2319.

above cited, was enacted.

While the proclamation of the President could not and did

not take from Congress the ])ower to pass laws thereafter affect-

ing the title to the lands in the Colville reservation, therourt might

reasonably hold that in enacting a statute, general in its terms

as that is, congress did not hav in mind at the time, such parts

of the ])ul)lic d(^main as had been theretofore s])ecifically set apart

for the use of the Indians.

The decision of the Circuit Court of .\ppeals in this .Mc-

F\idden ca.<e, might be sustained ujxin such ground, but this is

quite a different proposition. It will not be contended that Con-

gress did not have in contem])lation the territory now embraced

in the Spokine Indian reservation wlien it enacted section 23 lO.

It was then a part of the un^urveyed ami unapi)ropriateil public

domain, and remained so for many years thereafter. The question

we submit is when, where ami how did the President oi the I'niled

States, as to die un'ii)propri-iteil and unreserved lands, get the
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power to annul, by a mere proclamation, the plain and unambigu-

ous provisions of section 2319 that "all valuable mineral deposits

"in lands belonging to the United States, both surveyed and un-

"surve}'ed, are hereby declared to be free and open to exploration

"and purchase, and the lands in which they are found, to occupancy

"and purchase by citizens of the I7nited States," etc. ? Wq confess

our inability to discover any such authority and will be greatly

surprised to have it pointed out to us.

We think the court should not be disposed to extend this

doctrine of conferring legislative power on the President of the

United States by congressional recognition of its assumption.

Thus far we believe the courts have not gone to the extent of

conceding to the President of the United States the legislative

power to repeal a positive statute enacted by Congress. We will

not say such holding would be a dangerous power to put in the

hands of a President of the United States ; but, we do insist that

there is no necessity for its existence. There is not now and there

never has been any exigency calling for its exercise.

In passing upon this point, if the court allowed its decision

to be influenced by considerations of supposed policy of permit-

ting mineral claims to be located and mined within the boundaries

of an Indian reservation, we maintain that such permission is

practical and consistent with the protection of the Indian 1)y the

government, in the enjoyment of all his rights and interests.

But while the policy of a law may properly be considered

bv the court in construing ambiguous provisions of a statute, it

cannot aid the court in its construction of an act, the provisions

of which are as plain as the English language can make them.
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It seems to us that the karned judge of the lower court, in

his opinion passing upon the demurrer, begs the question in argu-

ing tliat because this reservation has been recognized by Congress,

therefore the lands were withdrawn from mineral location. We

have conceded the power of the President to set apart territory

from' the ]m1)hc domain for the use of Indians. lUit a reservation

could he created which would he subject to the right of the citizen

to locate mineral claims thereon. Congress has defined the effects

of such reservation to he the withdrawal of the lands therein

embraced from pre-emption. The i)roclamation or treaty creating

an Indian reservation could doubtless enlarge upon this general

])rovisi()n of Congress, and wlure the reservation is created, as in

this case, by Presidential proclamation, recognition by Congress

of that act of the President, might be construed to have created a

reservation \\'\l\\ those enlirged rights or restrictions.

lUit such was not the character of reservation created for the

SiKikane Indians. It came into existence subject to the general

laws before discussed.

The only congressional recognition bef(~)re the court of tins

reservation is limited t(^ the act oi May 27, U)02, and the subse-

(|uent joint resolutions. The former was a recognition that the

lands embraced in this reservation were subject to mineral loca-

tions. It cannot be logically supposed that the rec«>gniti«>n of a

fact defeats that fact. So it comes to this, that if the proclama-

tion oi the President is assisted in withdrawing these lands from

mineral claimants under sectic^n J^K), before referred to. that aid

must come from these joint resolutions, passeil after the rigiits

'm' the complainant had become vested. To give them such a

;

i
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construction by relation clothes them with all the objectionable

features of being ex post facto and divesting vested rights, which

will be discussed later in this brief.

11.

CONGRESS CANNOT BY JOINT RESOLUTION OR

OTHERWISE, PASS A RETRO-ACTIVE LAW DR^EST-

ING VESTED INTERESTS, OR AN EX POST FACTO

LAW^ MAKING AN ACT UNLAWFUL, WHICH WAS LE-

GAL WHEN PERFORMED. AND, THEREFORE, THE

MOMENT OF TIME WHEN AN ACT OF CONGRESS BE-

COMES A LAW IS AN ISSUABLE AND PRO\\\BLE

FACT.

The complaint shows, and the demurrer admits, that the joint

resolutions were signed by the President, after these claims had

been located. If these resolutions had not been passed, there

would be nothing to controvert the validity of these locations.

By the last paragraph of section 7, article i, of the Consti-

tution of the L^nited States, it is provided that before any order,

resolution or vote, to which the concurrence of the Senate and

House of Representatives may be necessary (except on questions

of adjournment) it shall be presented to the President of the

I'nitcd States ; and before it shall take effect, shall be approved

by him, or beiui:; disapproved, passed ai^ain by t7co-fbirds of both

houses. ^

By this constitutional provision, the time is fixed when any

joint resolution or act of Congress shall take effect. We would

have been greatly surprised to have found what we have been
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unaljlc to find—any decision of any rcsijcctahlc court, holdinj^ that

an act or joint resolution of Congress could lx*cuinc a law and Ix;

bindini; ui)(»n the citizen at a time prior to the approval of the

same In the President r)f the Tnited States. To hold that the

time when ihe law was approved l)y the President could not be

in(|nire(l into, would he in effect to suhject the citizen to the pains

and i)enalties of an ('.r post facto law,—where the law bears a

date prior to the time when it was actually approved by the Pres-

ident.

\\ e lind the authorities in this country, as well as in England,

uniformly iiolding that the exact ])ericKl of time may Ix- in(|uired

into as a matter oi fact, where the private rights of a citizen are

iuN'olved. for the pnri)ose of ascertaining whether the law has been

violated or not. That the courts in this ctnuitry both l''ederal

and st:Ue. sustain our contention that the allegation in the com-

])laint as to time when the President a])proved these joint resolu-

tions, is an issuahle fact, and furthermore that the law api)rovetl

h\ the President cannot take effect, even for the fraction of a <lay

prior to such ai)proval. we ask the court to examine the following

authorities :

Potter's Dwarries on Stat. ^: ("on.. pi> loo-ioi.

In l\e. Richardson. 2 Story, ir'-

hederal Cases. li. JJJ.

.Maine \'. ( iilmau. i i h'ed., JI4.

r. S. V. Iseliu. Sy I'ed.. 104.

r. S. V. Stoddard, 8g l\'d.. (hh).

Kennedx v. I'almer. () Cray. },\(y
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People V. Clark, i CaL, 406.

Parkinson v. Bradenburg, 28 X. W. (]\Iinn.), 919.

Burgess v. Salmon, 97 U. S.,, 384.

Lonisville v. Savings Bank, 104 U. S., 469.

Taylor v. Brown, 147 U. S., 640.

^lunn Collector v. \Vm. Gerst B. Co., 99 Fed., 939.

Sutherland Stat. Con., Sec. no.

2'iy Am. & Eng. Ency. of Law. p 245.

In this country, the opinion of Judge Story, in the Richard-

son case, above referred to. seems to be the leadins: authoritv.

In that opinion he says :

"I am aware, that it is often laid down, that in law there is

"no fraction of a day. But this doctrine is true only suh modo,

''and in a limited sense, where it will promote the right and justice

"of the case. It is a mere legal fiction, and, therefore, like all

"other legal fictions, is never allowed to operate against the right

"and justice of the case. On the contrary, the very truth and

''facts, in point of time, may always be averred and proved in the

"furtherance of the right and justice of the case ; and there may

"be even a priority in an instant of time ; or in other words it

"may have a beginning and an end."

Again Judge Story says

:

''By the Constitution of the United States 'every bill, which

" 'shall have passed the house of representatives and the senate,

" 'shall, before it become a law, be presented to the president of

" 'the United States: if he approve it, he shall sign it; but, if not,

" 'he shall return it, with his objections, to the house in which
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"'it shall have orif^inatcd.' (Article I, Sec. 7.) Now it sccins

"to me clear, from this lanj^uaj^^e, that in every case of a bill, which

"is approved by the president, it takes effect as a law only by

"such approval, and from the time of such approval. It is the

"act of approval, which makes it a law ; and, until that act is done,

"it is not a law. The approval cannot look backwards, and, by

"relation, make that a law, at an\ antecedent pericnl of the same

"day, which was not so before the approval ; for the general rule

"is 'Lis prospicit, iion rcspicit.' * * The law prescriln's a

"rule for the future, not for the past; * * * ^\|-,(| ^\'^\^^ jjj ^

"rcpuhlic'ui ,c:nvcrnmcnt. is a doctrine of vital importance to "the

"security and protection of the citizen. It is fully recognized in

"the constitution itself, which declares, that no c.v post facto law

"shnll he i)assed."

This decision of Judj^e St(^ry has been referred to by nearly

all the c(^urts that have had occasion to pass upon this que^ti.m

in this country, since it was rendered, including the Supreme

Court of the I'nited States, in the cases herein cited.

^riie specinl attenti(^n o\ this court is also called to the <*^--

of r. S. V. 1SI\LIX. S7 h\Hl.. siipfii, wherein the ilistrict juiige

rendering the decision adopted and set out in his decision an

elnborate and exhaustive opinion oi the T.oard of General .\p-

])r:iisers of Xew \ork, which ci^Uains a collection and review of

all the auth(^rities on the subject.

In Potter's Dwarris on Statutes and Constitutions, page loi.

the language from Judge Sior\ . alxne (pioted, is copied in his

valuable work.
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These authorities, we think, abundantly sustain our conten-

tion tliat the time when the joint resolutions referred to were

signed by the President, vitally affected the rights of the com-

plainant in this case, and was an issuable fact, which, if proven,

as it has been admitted by the demurrer, would establish the

legality of the mining locations described in the complaint.

III.

A MINING CLAni IS A PROPERTY RIGHT WHICH

CANNOT BE DIVESTED EVEN BY AN ACT OF CON-

GRESS OF THE UNITED STATES.

We most earnestly deny the power of Congress to pass any

law which can have the effect contended for by the appellee in

this case.

The rights acquired by these locators and their assignee, the

compalinant and appellant, were vested rights to property.

iMerced M Co. v. Freemont, 7 Cal., 317.

Gold Hill O. & M. Co. V. Ish, 5 Ore., 104.

McFeeters v. Pierson, 15 Col., 201.

Forbes v. Gracey, 94 U. S., 767.

Belk V. Meagher, 104 U. S., 283.

Gwillim V. Donnellan, T15 U. S., 49.

Noyes v. ]\Iantle, 127 Id., 348.

Dahl V. Rauheim, 132 Id., 260.

In the Freemont case, 7 Cal., supra, the Supreme Court of

California, by Justice Heydenfeldt, on page 327, makes use of this

language

:

''And while the terms of this license, and the relation which
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"the miner sustains to the superior proprietor, may n<.i 1., ex-

"pressly hiid down, and the (hiration of tlie estate ii<»i eiearly

"designated h\ any positive law, and we may not, for these

"reasons, be able to give an exact definition of the precise nature

"of the right; yet one thing is well nnderstcxxl and indisputable;

"they are there, In the clear license of both governments, and

"have such a title as will hardly be divested, even by the act of

"the superior proprietor. 'Hiere are erpiitable circumstances con-

"nected with these mining claims, that are clearly ])inding uix>n

"the conscience of the governmental proprietor, that this court

"must, with all due respect, presume will never be disregarded.

"Rights lipve become vested in virtue of this license, that cannot

"be divested without a violation of the principles of justice and

"reason."

This decision, it nuist be Ix^rne in mind was rendered ui>on

common law principles alone, unaided by the sub.sequent legisla-

tion of Congress u])on the subject defming the projierty rights of

a nuning locator to his mining claim, made ujxmi the public

domain.

In the Ish case, decidotl by the Supreme Court of Oregon,

in commenting (^n the rights ^^\ a mining locator prior to the

adojnion of any statute by congress on the subject, it is said:

"All the reiKMted cases in California and Nevada lead to the

"conclusion that the non-action of the deneral Ciovernmenl raised

"such a presuu'ption of license to those engaged in mining for the

"precicnis metals, as to give them a standing in the courts to assert

"their rights and redress their wrongs .-^gainst all jXTSons except
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*'the General Government. The right of mining for the precious

"metals is a franchise, and the attending circumstances raise the

"presumption of a general grant from the sovereign of the privi-

"lege. (Citing numerous authorities.)

Accepting this as a postulate, it follows that the General

"Government itself could not equitably interfere with or abridge

"the rights of the miner."

Then follows a quotation with approval, of the language of

the Supreme Court of California, above quoted. Further on the

court says

:

"'Whatever difference of opinion may exist as to the tenure

"by which mining claims were held prior to the passage of this act

"of Congress, it is clear that, by the act, the General Government

"extended to all in possession of mining claims, and to all subse-

"quentiy locating and denouncing mines containing the precious

"metals, a guarantee of protection in their occupancy so long as

"the mines are operated and worked."

In the case above cited from the 15 Col., at page 201, it is

said

:

"By the act of Congress of May 10, 1872, all valuable mineral

"deposits in the lands of the Ignited States, and the lands in which

"they are found, are declared to be open to exploration, occupa-

"tion, and purchase. The mode of locating such lands is also

"provided for in general terms, and the locators are granted the

"exclusive right of possesion and enjoyment of the surface in-

"cluded within the lines of their locations. Moreover, the lands
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"thus located arc spoken of as niinin<4- claims, and the iojators as

''the owners thereof, antecedent to the entry for tlie government

''patent: U. S. Rev. Stats., sees. 2319 et scq.

"In GwilHm v. Donnellan, 115 I'. S., 49, a suit hroiij^ht to

"determine an adverse claim to mininj^^ lands, it is held that *a

" 'valid and subsistinj^^ location of mineral lands, made and kept

" 'u]) in accordance with the ])rovisions of the statutes of the

" 'United States, has the effect of a i^rant l>y the L'niled States

" 'of llie ri^ht of ])resent and exclusive possession of the lands

" 'located. * * ''' The location is the i)laintirt"s title.' See also

"Forbes v. Gracy, 94 U. S., Jh/, and T.elk v. .Meai^her. 104 I'. S..

"2(S3, where it is declared that minini; claims perfected under the

"law are property /// the fullest sense of the term, and that the

"title thereto passes by descent or purchase, the same as other

"real ]jro])erty."

We quote the following;- extract from the opinion of the

Supreme Court, delivered by Justice bield. in the case of Xoyes

v. Mantle, at pai^e 351 of \ ol. 1J7. !'• S.. to-wit :

"Section 2322 of the Revised Statutes, reenactinj^ provisions

"of the act of Coui^ress of May \(\ 1S7J. declares that the locators

"(^f miniuii- locations previously made "T wliili should thereafter

"be made, on any mineral vein. U^de, or ku^c om the public domain.

"their heirs and assii::ns, where no adverse claim existed on the

"loth of May. 1872, shall have the exclusive ritiht of jx-^ssession

"and enjoyment o\ all the surface included within the lines of

"their locations, so lonj;- as they comply with the laws of the

"I'nited States, and with state, territorial, and local rejjiihtions.

k
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"not in conflict with those laws governing their possessory title.

'There is no pretense in this case that the original lotators did

*'not comply with all the requirements of the law in making the

''location of the Pay Streak lode mining claim, or that the claim

"was ever abandoned or forfeited. They were the discoverers of

"the claim. They marked the boundaries by stakes, so that they

"could be readily traced. They posted the required notice, which

"was duly recorded in compliance with the regulations of the

"district. Thev had thus done all that was necessarv under the

"law for the acquisition of an exclusive right to the possession

"and enjoyment of the ground. The claim was thenceforth their

"property. They needed only a patent of the United States to

"render their title perfect, and that they could obtain at any time

"upon proof of what ihey had done in locating the claim, and of

"subsequent expenditures to a specified amount in developing it.

"Until the patent issued the government held the title in trust for

"the locators or their vendees."

The language quoted above as to what had been done by the

locators of the Pay Streak lode mining claim can be repeated

word forward with reference to the locations described in the

complainant's complaint in this case.

In the case above referred to in the 132 U. S., at page 262,

the following language occurs

:

"It does not appear in the present case that a patent of the

"United States has been issued to the plaintift : but it api)cars

"that he has complied with all the proceedings essential for the

"issue of such a patent. He is therefore the equitable owner of
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"the mining ground, and the government holds the [.uiimnvs in

"trust for him to be deUvered upon the payments specified. We

"accordingly treat him, in so far as the questions involved in this

"case are concerned, as though the patent had been delivered to

"him. iieing entitled to it, he has a right to ask a determinatitin

"of any claim asserted against his possession which may throw

"doubt upon his title."

decisions upon this point by the various courts of tlu- I'nited

States could be multi])lie(l, but the foregoing citations, .itt. ^uth-

citni coupled with a reference to Linley on Mines (2 ed.), sections

535' S.V^' 5vV' 5^^ ^^'1*^ 53'^ wlu re the author of that excellent work

has collected many authorities in sui)port of the text, and drawn

therefrom the substance of the law on this subject. The court's

attention is particularly called to the following language used in

section 539

:

"A mining claim jHTfected under the law is property in the

"highest sense of that term, which may be bought, sold, and con-

"veved. and will pass by descent. It has the effect of a grant by

"the liiited States of the right of present and exclusive posses-

"sion of the lands located. Actual possession is not more neces-

"sarv for the protection oi the title actpiired to such a cla'ni 1.x

"a valid location than it is for any other grant."

" Althoui^h the lo.'ator may obtain a patent, this patent ad<ls

"but little to his security.

" The owner o\ such a location is entitled to tlie exclusive

"possession and enjoyment, against ever\ .>iuv mcludin«r tlie

"Tniied States itself.
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'' '\Miere there is a valid location of a mining claim the area

" 'becomes segregated from the public domain and the property

'' 'of the locator. He may sell it, mortgage it, or part with the

*' 'whole or any portiin of it as he may see fit.' (See St. Louis M.

"& I\I. Co. V. Montana, Ltd., 171 L^. S., 650.)

"He is entitled to the most plenary and summary remedies

"for quieting his claim cognizable in equity.

"As was said by the Supreme Court of Oregon, the general

"government itself cannot abridge the rights of the miner. There

"are equitable circumstances binding upon the conscience of the

"governmental proprietor that must never be disregarded. Rights

"have become vested that cannot be divested without the violation

"of all the principles of justice and reason. The same fundamental

"rules of right and justice govern nations, municipalities, corpora-

"tions, and individuals. (Citing U. S. v. Northern Pac. R. R.,

"95 Fed., 864.) The government may not destroy t-he locator's

"rights by withdrawing the land from entry or placing it in a

"state of reservation. (Citing the opinion of the Assistant Attor-

"ney-General, 25 L. D., 48.)

These authorities abundantly sustain our proposition that

by the locations of the claims, made l)y the complainant and those

from whom he obtained the interests which he acquired by assign-

ment, obtained by their locations on the 27th of ]\[ay, 1902, a

vested estate and title to the several claims mentioned.

If our first contention be the law that the land embraced in

this Indian reservation was not by the proclamation of the Presi-

dent withflrawn from the operation of the Act of Congress hold-
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ing^ it out to the public as open to mineral locations, then these

locations were Icp^al, rc<^ardlcss of the joint resolutions of Con-

gress passed subsequent to said locations.

But, if it should be held that this territory embraced in this

reservation was withdrawn from mineral location by the Presi-

dential proclamation, the Act passed on May 27th, above referred

to, and under which these locations were made gave to the locators

ample authority to make the locations which they did.

The opinion of His Honor Judge Ilanford in tliis case

does not seem to have been reported. In the copy thereof,

kindly furnished us, the cases of Frisbie vs. Whitney, 9 Wall.,

187; The Yosemite \'alley case, 15 Wall., "jy, and Shipley vs.

Cowan, 91 v. S., 330. are cited in support of the premise that

"Congress retained its sui)remc power to make other disposi-

"tion of lands, notwithstanding said locations."

It is conceded by the court that "those cases are not di-

"rectly in ])()int." but it is said that "they establish the general

"principle that the ])i)wer of congress to make final disposition

"of pul)lic lands is not divested by the initiation of rights un-

; "der a general law. and that no vested right to pu])lic land as

: "against the government is acquired by preliminary steps

"joined with an intention of accpiiring the title."

This view oi the law is diametrically opposetl to the prin-

Iciple

announced by Mr. Lindley that "The owner of such a

"location is entitled to the exclusive possession and enjov-

:

'
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^Millions of money have been expended, and are being

expended, in the development of mines with no other or better

title. In doing so the miners have not relied merely on the

justice and forbearance of the government, but upon a legal

right and title which even the government is bound to respect.

We respectfully submit that the decree of the Circuit

Court should be reversed.

Respectfully submitted,

H. N. MARTIN,

HAPPY & HIXDMAN,

x\ttorneys for Appellant.
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The statouRMit as pivi-eiitcd 1\\ appellant eoMiains the

material allegations of the ameiKled hill of eoinplaint filet!

herein hy the ap])ellant, the siiftieieney of which amended

bill of eom])laint was drawn in issiK* by demurrer thereto

of appellee. The only error assigned hy appellant is the

rulinii' of the lower court in sustaining the demurrer and

dismissing the amended hill v>i complaint.



ARGUMENT.
I.

The principles of an ex post facto law are not involved.

In order that we may not be misled by the argument

of counsel in their brief, it is necessary that we understand

what constitutes an ex post facto law, and we certainly

must differ with counsel's conception of what an ex post

facto law is.

An ex post facto law is one which in its operation makes

that criminal or penal which was not so at the time the ac-

tion was perfonned, or which increases the punishment,

or, in short, which, in relation to the offense or its conse-

quences, alters the situation of a party to his disadvan-

tage.

It is well settled that the phrase ex post facto, as used

in the Constitution of the United States, and the constitu-

tion of the several states, applies only to penal and criminal

proceedings which affect private rights retrospectively.

Am. & Eng. Enc. Law, Vol. 12, pages 525 and 526.

McClain on Crim. Law, Vol. I, sec. 78.

Ee Sawyer, 124 U. S. 200.

There is no prohibition in the Constitution of the

United States against a retrospective law as such.

8 Cvc, 1017.

Counsel for appellant in their brief base their whole

argument on the assumption that laws which affect merely

property rights, or rights to property, may be ex post facto.

This position is so clearly erroneous that it needs no argu-

ment to refute it. Therefore, we shall not attempt to take

up each proposition advanced in ai)pell ant's brief sepa-



lately and attempt to answer it. liiit (»n tlic otiicr liand,

we will address ourselves to tlie gist of ajujellant's argu-

ment and endeavor to convinee tlie (Vniit that the same is

illogical and not suppoi-ter] by tlie law.

11.

The President had power and authority by executive order

to tct apart the Spokane Indian Reservation.

The ai)})ellant's contention is that the Kxe<*utive order

of January 18, 1881, viz:—
"It is hereby ordered tiiat tlie lollowing trart of land

be and the same is heieby set aside and rescn'ed for the

use and oeeupaney of the Si)okane Indians, namely : C'om-

meneing at a point where the Cheiiakane Creek crosses tin*

2Stli parallel of latitude, thence down the ea^t bank of said

creek to where it enters the Si)okane Kiver, then<*e across

said Spokane Rivei* westwardly along the southern !>aiik

thereof to a point where it enters the Columbia Hiver,

thence across the Columbia River noithwardly along its

westein bank to a })oint where said rivei* crosses the said

parallel of latitude, thence along said i»arallel to tlie place

of beginnings-

creating the Spokane Indian Reservation, did not witli-

draw from exploration by prosj)ectors and miners the

mineral lands, if any, contained within the lx)undaries of

the reservation so declared and set apaii ami established

by the President, for the reason that the IMesiilenl diil

not i)ossess the authority nor the power to reserve tliese

lands by executive order for the use and benefit of tlie In-

dians and to the exclusion of persons not Indians Ixdong-

ing to the reservation who might de>ire to go upon such

lands in search of the precious metals, and that the api>el-

lant and his irrantors had the undoubted right untJer Sec-



tion 2319 of the Revised Statutes to go upon these lands,

so reserved, in search of mineral deposits therein, and if

they were successful in their search to locate, occupy, de-

velop and purchase the lands containing the same and oust

the Indians therefrom.

We contend, however, that the President did possess

the power to ''set aside and reserve for the use and occu-

pancy of the Spokane Indians '

' the lands described in his

executive order of January 18, 1881, and that such ex-

ecutive order immediately withdrew the lands mentioned

therein from exploration by prospectors and miners, and

devoted the same to the exclusive use and benefit of the

S^jokane Indians.

U, S. V. Payne, 8 Fed., 883.

U. S, V. Martin
J
8 Saw^^er, 473.

U. S. V. Leathers, 6 Sawyer, 17, Xo. 15581 Federal

Cases.

Walcott V. Desmoines Co., 5 Wallace (72 U. S., 681 ).

Grisar v. McDoicell, 6 Wallace (73 U. S., 363).

Spalding v. Chandler, 160 U. S., 394.

McFadden v. Mt. View Min. (& Mill Co., 97 Fed.,

670.

As was well said by this Honorable Court in the latter

case, "there can be no doubt of the power of the President

to reserve those lands of the United States for the use of

the Indians. The effect of that executive order was the

same as would have been a treaty with the Indians for the

same purpose, and was to exclude all intrusion upon the

territory- thus reserved by any and every person other than

the Indians for whose benefit the reservation was made,

for mining, as well as other purposes. ^^



Ill the face of these decisions, nnil in view of the fact

of wliich this Honorable Court will tak(» judicial notice,

that a laiL»e iiuinber of the Indian reservations of the coun-

try liave been created by similar executive orders, it sei»nis

useless to disjmte the j)owei- of the I'resident to withdraw

public lands from sale by proclamation foi* pu])Iic uses.

There is no doubt of the power of Congress to dispose

of and make all needful iides and regulations resjKH'ting

the territory or other i)roperty belonging to the Tnited

States. Is there any provision in the Constitution which

])rohibits Congress from delegating this power.' We think

not. Now, if Congress may delegate it^ po\ver in this re-

spect, liow may it be done ? Must it l>e express, or may it

l>e implied? We an^ of the opinion that it may do so im-

pliedly, and as a matter of fact has done so in numerous

instances. The President's authority to ^et aside certain

l)ortions of tbe ])ublic domain as re<en'ati(Mis for the dif-

ferent Indian tribes has ])een recognized by Congress and

uj) held by the Courts. This is admitted by a]>pellant in

bis brief. But the appellant says that the ])roclamation

of the President issued January 18, 1881, st^tting aside the

Spokane Indian Reservation was in contlict with Section

*j:-{19 of the Revised Statutes, ])assed by Congress April

!l, IST'J, and in sup])ort of such ct)ntention attempts to dis-

tinguish the McFadden case from the one at bar, l)y show-

ing that the ]>n)('lamatioii setting aside tlie Colville Reser-

vation was issued before the passage of Section ^IMW using

as an argument that while the i)roclamation of the Presi-

dent c(ml(l not take from Congress the iK)wer to pass laws

thereafter affecting the title to the lands of tiie Colville

Keservation, the CowvX might reasonably hold that Con-
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gress when it passed Section 2319, a statute ''general" in

its terms, did not have in mind lands already set apart

for the use of the Indians.

If the President has the power to set aside these reser-

vations at all, he has such authoritv anv time, and usinu'

counsel's argument, a "general" statute such as Section

2319 will not deprive him of such authority. Congress in

recognizing the President's authority to set aside reser-

vations for the occupancy of the various Indian tribes un-

doubtedly has at all times taken into consideration the

ix>licy of the Government in taking care of its Indian

wards. The setting aside of reservations by the proclama-

tion of the President for the occupancy of the Indians has

come to be a part of that policy, delegated to the executive

branch of the Government, and one of the methods em-

ployed in providing for the welfare of the Indians and in

carrying out the policy of the Government in dealing with

its Indian wards. The Congress undoubtedly had tliis

also in mind when it passed Section 2319, and certainly

had no intention when passing that section of destroying

any one of the recognized methods for effecting such pol-

icy', either before or after its passage. To reserve lands

for the use and occupancy of Indian tribes is to set aside

certain described lands for their exclusive use and benefit.

That is the very essence of the meaning of the word "re-

serve." To set aside certain lands for the use and occu-

Ijancy of the Indians, subject to rights which might be

acquired by whites under "general" laws, would not be a

"reservation." Counsel argue thai the acquirement by

whites of mineral rights in reservations would not be in-

consistent with the Indian's use and enjoyment of such



leservation, because tliey could not use any niineial that

might be found tlierein, but it is our contention that occu-

pancy by wliites for any })urpose is inconsistent with the

Indian's use and enjoyment of a reservation set apart for

liim.

If the 1^-esident did not liave th.e i)ower to reserve the

lands in question his act has been sanctioned and given

validity by Congress in subsequent appropriation acts ap-

pro})riating money for the Indian sei'vice in the State of

Washington, and also by the Act of May 27, 1!)(VJ (32 Stat.,

j)art T, 245-277), and by Joint Resolutions numl^red 24

and 25 (32 Stat., Part 1, 743), and Joint Resolution No.

31 (32Siat.,Pai't 1,744).

The Indians have occupied this reseivation since its

establishment in ISSl. The validity of its establishment

has never been (piestioned by Congress nor by the United

States. The complainant and his grantors do not claim to

have had any vested rights in these lands at the time they

were set apart by the President for tlie us(» of the Indians,

and aftei- jmblic lands have been set apart for public pur-

poses, and until they are again restored to entry, no inter-

est can attach to or be accpiired in them. Hy this executive

order these lands were set apart and reserved for a public

purpose, namely, for the use and benefit of the Indians.

This a[)i)ropriation was good as against a subsecpient ap-

plicant to enter oi* appropriate any of these lands, and not

until the withdrawal of these lands from this public pur-

pose and Ihey are again thrown open for snh^ conhl a min-

ing claim he located thereon.

h'in(/ rs. McAHiircH s. 111 Fed. Rep., SOO.

We respectfully submit thai after thes(^ lands



have been in the undisputed possession of these In-

dians under this rese^'ation for over twenty years, it

would he very unreasonable for the Court to hold that the

complainant and his grantors could go upon these lands

and acquire a vested right and oust the Indians therefrom.

Learned counsel for appellant, at page 12 of their

brief ask: "Can a presidential proclamation divest the

Government of the United States of its title to its public

lands F'' Our answer is, that no such question is involved

in this case. By the executive order, supra, the President

simply "reserved'^ the lands in question for the use and

benefit of the Indians. He simply left them in possession

of the lands they were already occupying, and made the

reservation for the purpose of excluding any and all per-

sons other than the Indians therefrom, that the Indians

might enjoy the same in their own way and to their own

benefit, without the interference of any white man. This

executive order did not convey, nor attempt to convey,

title of the lands to the Indians. It simply gave to the

Indians the right of occupancy. The fee remained in the

United States, and when these Indians abandon these

lands, or they are removed therefrom, the possession to

these lands will attach itself to the fee without further

grant.

Cherokee Nation v. Georgia, 5 Peters, 17.

Johnson v. Mcintosh, 8 Wheaton, 574.

V. S. V. Cook, 19 Wallace (8G U. S., 591).

Beecher v. Wetherhy, 95 U. S., 517.

We state candidly that if the Act of May 27, 1902, or

some similar act, had never been passed by Congress, that

the complainant and his grantors would never have
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thought of going ujjoii this reservation witli n view of ac-

quiring title to any of sueh reserved hinds. In ])aragra|»]i

15 of the amended hill of (•onij)laint the eoniplainant states

that he and his grantors went upon ihese lands uj>on adviee

and infonnation i-eeeived from Wasliington, 1). ('., that

the said Act of May '27, liMrj, jiad heen api)roved by the

President. If these lands were open to exploration hy

prospectors and miners, as contended for by the learned

counsel of api)ellant, why wait for the information that the

Act of !May 27, 19()l\ had been api)roved by the President.

It is evident that the ])erson at the national capital who was

advising and furnishing infonnation to comi)lainant and

his grantors thought that it was necessari/ that the Act of

May 27, U>()2, should be ai)])roved by the President before

these lands could be invaded by the (*omplainant and his

grantors. It is evident that complainant and his grantors

w^ere of the same oi)inion, else why wait until the approval

of this act ? It is evident that Congress was of the same

opinion, else why incori>orate in this act the ]>rovision,—

"that the mineral lands only in the Spokane Indian

lleservation in the State of Washiiigton shall Ik* su)\ject

to entry under the laws of the Tniti'd States in relation to

the entry of mineral lands.'' (.TJ Stat., j>age '2(M].)

Com])lainant, his grantors, and the interested ]»arty

at the national capital had hojied that the Act (»f May 27.

190*2, would remain as ])assed, and not be nuHlilied, and

under which this reservation would \ye oj^en to mineral lo-

cation, and they no doubt stationed themselves close by

these Indian lands so that uiK)n recei]>t l)y wire of the de-

sired information from the national capital they could at

once go upon these lands and gain the advantage of biding

the first locators. Put the events thev hojKHl for never hap-
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jjeiied, for tlie reason that this act was modified by the pas-

sage of Joint Resolutions Xos. 24 and 25 (32 Slat., Part

I, 742), and Joint Resolution Xo. 31 (32 Stat., Part I, 744).

III.

The allegfation that joint resolutions 24 and 25, while they

purport to have been approved on the 27th day of May, J 902,

were not as a matter of fact actually approved until after the tst

day of June, 1902, does not present an issuable fact.

()n the same day that the Act of May 27, 1902, supra,

was api)roved. Congress passed, and the President ap-

])roved, Joint Resolution Xo. 24 (32 Stat., 742), which is

as follows

:

''Resolved hij the Senate and House of Representa-

tives of the United States of America iyi Congress assem-

bled, That the Act entitled ''An Act making appropria-

tions for the current and contingent expenses of the Indian
Department and fulfilling treaty stipulations with the va-

rious Indian tribes for the fiscal year ending June thir-

tieth, nineteen hundred and thi'ee, and for other purposes, '

'

shall take effect from and after July first, nineteen hun-
dred and two, excejjt as otherwise specially provided
therein.''

On the same day Congress also passed, and the Presi-

dent approved. Joint Resolution Xo. 25 (32 Stat., Part I,

742), which is as follows:

''Resolved by the Senate and House of Representa-

tives of the United States of America in Congress assem-

J)led, That that provision in the Act entitled, "An Act
making appropriations for the current and contingent ex-

l)enses of the Indian l)e])artment and for fulfilling treaty

sti])ulations with various Indian tribes for the fiscal year

ending June thiilieth, nineteen hundred and three, and for

other i)urposes/' which relates to the subjecting to entry

under the mining laws of the United States certain lands
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ill the Si)okniu» Indian IJohen-ation, in tlie State of Wasli-
ingtoii, sliall not take effect and l)e operative until Deceni-
})er tliiity-fiist, nineteen hundred and two."

On June 19, 1902, Congress passed, and tlie President

aj)proved, Joint Resolution No. 31 (3*J Stat., Part 1, 744),

which, among other things, ])rovides:

**Tlie Secretary of the Interior is directed to make
allotments in severalty to the Indians of the Spokane In-

dian Reservation, in the State of Washington, and upon
the coni])lction of such allotments tlie President shall, liy

])roclamation, give jiuhlic notice thereof, whereupon the

lands in said reservation not allotted to Indians, or used
or reserved by the Government, or occupied for school

]mr])Oses, shall lie 0]>ened to ex]>loration, hn-ation, occupa-

tion and purchase under the mining laws."

In the face of these Joint Resolutions, how can com-

plainant and his grantors rightfully contend that they were

given authority to go u])on this reservation and prosj)ect

for minerals and rightfully locate mining <'laims thereon

and exclude the Indians therefrom ?

In the face of these Acts can it he said that the com-

plainant and his grantors acipiired a v(>sted right in or to

any of these lands ?

If anything is a])i)arent, it is that Congress did not in-

tend to give them this right. Had the ])rincipal Act of May

27, 1902, not have been modified by the subseciuent l\esolu-

tions, this reservation would have l)een thrown open, but

Congress for reasons known to itself, ])assed, and the Pres-

ident a])])roved, contein])oraneous with the ])assage and

a])proval of said main Act, Joint Resolutions numbered

24 and 2.'), and finally on June 19th passe<l, and the Presi-

dent ap]>rovcd. Joint Resolution number 31. Com])lainant

and his i»r;intors claim that while Joint Resolutions num-
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bered 24 and 25 purport to have been approved on May 27,

1902, they were not as a matter of fact approved until

after June 1st, 1902. AVe contend that such allegations do

not present an issuable fact.

Section 210 R. S. provides, among other things, that

the Secretary of State shall furnish to the Congressional

Printer a correct copy of every act and joint resolution as

soon as possible after its approval by the President.

Section 3803 P. S. contains the i^ame provision.

Section 3805 R. S. provides that the Congressional

Printer on receiving from the Secretary of State a copy of

any act or joint resolution, etc., shall immediately cause

an accurate printed copy thereof to be executed and sent

in duplicate to the Secretary- of State for revision, and on

the return of the revised duj^licates, he shall at once have

the marked corrections made and cause to be printed and

sent to the Secretar}^ of State any number of copies which

he may order, not exceeding five hundred, and to be print-

ed separately and sent to the two Houses of Congress the

usual number.

Section 3807 R. S. provides, that at the close of each

session of Congress there shall be jDrinted and bound, for

the use of tlie Senate three thousand, and for the use of the

House of Representatives ten thousand, copies of all acts

and resolutions so furnished.

These several sections of the Revised Statutes have

been complied with, and Joint Resolutions numbers 24, 25

and 31 appear in the bound volume 32, Part I, at })ages 742

and 744 of the United States Statutes at Large published

and distributed according to law.

The contention of a])pellant is th.at this volume so pre-
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pared, publislicd and distrilmted does not tell tin* truth;

tlint it states tliin<<s which are not so; tliat it states that

Joint Kesolutions 24 and 25 were a])i>roved <'n May 27,

1902, when as a matter of fact they were not ai)])roved until

about June 1st, 1902. We do not believe that these stat-

utes so published according to law can be ini])eached by

such an allegation, so that i)roof will Ix? re(|uired to estab-

lish the fact that they were a])])roved on the date a]>])earing

in said volume.

Field V. Clark, 143 U. S., 649.

Ilnnvuod V. Wrntirorth, 162 U. S., 7A7.

Lyons v. Woods, 153 U. S., 649.

U,S.v.Ballinrt al, 144 T. S.. 1.

Counsel in their brief contend that l)ocause the com-

l)laint contained certain allegations which in etfect denied

that the Resolutions were a])i)roved on the date which they

piiri)()it to have been approved in the juithoriztHl publica-

tion of tlie laws enacted by Congress, that the denuirrer

to the complaint nuist necessarily admit that fact. We

think not, for the Court in ruling u[)on the demurrer cer-

tainly took into consideration tlu^ law as ap])lied to the

facts alleged in the com]ilaint, and in doing so could

])roperly take judicial notice of such law and the date of

its ])assage and ap])roval, as shown by the authorized pub-

lication thereof. Neither the Court, nor the ]>arty inter-

])Osing the denuirrer, is bound by inunaterial, irrelevant or

incompetent allegations of the complaint. These allega-

tions weie not subject to proof. Laws not foreign are not

subject to ])roof. A law shows for itself, and nuist l>e tak-

en by the Court and all parties concerned without i)r(H)f.

If a law were capable of being ex post facto in its a])])li-
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cation, this i-ule miglit be moditiecl to the extent of permit-

ting a party to introduce proof in support of his allegation

that the law in question was ex post facto. But in this case

the law in question cannot be ex post facto, for it affects

merely property rights, and as counsel in presenting their

argument, base the same on the erroneous assumption that

the law involved is ex post facto, their argument on this

])oint must fall to the ground.

There is no fraction of a day question involved in this

case, as contended for by appellant. If the Spokane In-

dian Reser^'ation was a reserv^ation in fact, then the com-

plainant and his grantors had no rights whatever thereon

and they could acquire no interest whatever in or to those

Indian lands or to the minerals therein.

King v. McAndreus, 111 Fed., 860.

It is evident that the Congress and the President did

not intend that any person should acquire any interest in

these lands, from the passage and approval of Joint Reso-

lutions 24 and 25. It is probably true that Resolutions 24

and 25 were ax:>proved contemporaneously with the Act of

May 27, 1902. In all probability no ap})reciable time

elapsed between the approval of the Act of May 27, 1902,

and Joint Resolutions 24 and 25. It requires time to pros-

pect for and locate a mining claim, and we respectfully

submit that this Honorable Couit will take judicial notice

of the fact tliat between the approval of the Act of May

27, 1902, and the approval of Joint Resolutions 24 and 25,

sufficient time did not, and could not, have elapsed to allow

complainant and his grantors, substantially in the lan-

guage of their bill of complaint, as found in paragraph I

thereof (Rec. ])]). 1-2), to enter u])on the jmblic domain of
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the United States 1\ in*; in Stevens County, Stnte of W'asli-

ing^ton, and make a discovery of lodes or (juartz rock in

place bearing gold, silver and copper, and make the lo-

cations claimed to have been made i»y them, and mark tln^

locations of said mininii; chiinis on the ground so tliat tlieir

boundaries could and can be readilv ti'aced, and then and

there place at the j;oint of discovery u])on each of said sev-

en claims a notice of hx-ation. In fact, the Act of May 'J7,

11)02, in so far as it rehites to throwing open these resen*a-

tion lands to entry under the mining laws of the United

States has never been in force, and will not l)e in force

until it is proclaimed liy the President of tlie United States

under Joint Resolution .'U.

IV.

Complainant and his grantors acquired no vested rig^hts.

(V)nc(ding foi- the purpose of ni'gunient only, tiiat suf-

ficient time elai)sed between the ap})roval of the Act of May

27, 1902, and the approval of Joint Resolutions 24 and 25

to allow the com])hiinant and his grantors to go u|K)n these

lands, as they claim they did, and locate the nund)er of

claims referred to, and designate their lx)undaries and

])ost notic(^s of such location, did they acquire a vested

right, oi- such an interest in or to these lands, or the min-

erals therein, h\ \irtue of such several locations, against

the United States, as would prevent and est(»p Uongre>JS

from passing K*esolutions 24, 2.') and .'U .' We answer no,

and state that Uongn^ss had the power to withdraw tlieso

lands from entry under the mining laws of the United

States, even though complainant and his grantors had
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made the several locations as claimed by them.

Pierce v. Sparks, 4 J4dh^,^2, s. c. 22 N. W., 491.

Frishie v. Whitney, 9 Wallace, 76 U. S., 187.

The Yosemife Valley Case, 15 Wallace, 82 U. S., 77.

Sliepley v. Cowan, 91 U. S., 330.

Campbell v. Wade, 132 U. S., 34.

Black V. Elkhorn Min. Co., 163 U. S., 445.

Black V. Elkhorn Min. Co., 52 Fed., 859.

These cases establish the general principle that the

l^ower of Congress to make final disposition of the public

lands is not divested by the initiation of rights under the

general law, and that no vested right to public lands as

against the Government is acquired by preliminary steps

joined with an intention of acquiring title. And in the case

at bar we say, that the complainant and his grantors by

the discoveries and locations of the claims mentioned in

the amended bill of complaint, did not acquire vested

rights, as against the Government, to the i^ossession of

said mining claims, or to the lands embraced within tlie

locations, nor to the minerals therein. And it is immaterial

whether Joint Eesolutions 24, 25 and 31 were approved

prior or subsequent to the date of these locations. Nor

is it material whether or not the complainant and his

grantors had the right to go upon these lands before the

])assage of the Act of May 27, 1902, for the reason that

Congress retained its supreme power to make other dis-

])osition of these lands notwithstanding these locations.

By existing laws the rights of citizens to go upon the

S])okane Indian Eeservation for the ]iurpose of acquiring

mineral lands is postponed until a date in the future, to be

fixed by proclamation of the President under Joint Heso-
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lutioii 31, and the prayer of tlie oomplaiiiaiit asked the

lower Court, and he now asks this Coui-t, to exercise its

power to i)rotect complainant in viohiting laws of the

United States, and in defiance of the power of Congress

to prescribe the time and manner in which these rights

adverse to the Government may be acquired. And there-

fore, the subsecjuent acts of the defendant in expelling the

complainant and his grantors from this reservation was

in the exercise of power ex])ressly conferred upon him

by Section 2147 of the Revised Statutes of the United

States.

V.

The treaty stipulation with the Spokane Indians referred to

in paragfraph XII of the amended bill of complaint has no bear

ingf upon the questions involved.

The treaty stipulation with the S})okane Indians, un-

der date of March 18, 1887 (i)age 4 a])pollnnt's statement),

has no reference to the reservation in ([uestion as estab-

lished by executive order of the President on January 18,

1881. That treaty stiimlation by its own terms relates

only to the Upper and Middle bands of the SiK>kane In-

dians who were then oeeupii'nig lands in and around where

now stands the City of S])()kane, and did not, and does not,

relate to the Loner Band of the Spokane Indians, then

and now occu])ying the reservation set a]>art by executive

order of rianuary 18, 1881, and rehited only to **<///// and

(ill lands lying outside of the Indian T^e<ierrati<nts nt Wnsh-

ington and Idaho Territories,^'

This treaty recites:

^'Aiiicles of agreement made and roncludeil at Spo-
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kane Prills, in tlie Territory of Washington, the eighteenth
day of March, eighteen hundred and eighty-seven, by and
between John B. Wright, Jarred W. Daniels and Henry
W. Andrews, Commissioners duly appointed and author-
ized on the part of the United States, and the undersigned
(chiefs, Headmen and other Indians of the Upper and
Middle Bands of Spokane Indians, tliey being authorized

to act for said bands by them. '

'

Article I of said Treaty recites:

''The aforesaid bands of Spokane Indians hereby
cede to the United States all right, title and claim which
they now have, or ever had, to any and. all lands lying out-

side of the Indian Reservations in Washington and Idaho
Territories, and they hereby agree to remove to and set-

tle upon the Coeur d 'Alene. '

^

This treaty was ratified by Congress under date of

July 3, 1892, in the following words

:

"For the puqjose of carrying into effect the agree-

ment entered into with the Upper and Middle Bands of

Spokane Indians, dated March eighteenth, eighteen hun-

dred and eighty-seven, and filed in the office of the Com-
missioner of Indian Affairs July first, eighteen hundred

and eightv-seven, which agreement is hereby accepted,

ratified and confirmed." (27 Stat., 139).

This treaty stipulation is also made a part of that

certain treaty with the Coeur d'Alene Indians, Article

III of which treaty (26 Stat, 1027), provides:

"The said Coeur d'Alene Indians agree and consent

that the Upper and Middle Bands of Spokane Indians re-

siding in and around Spokane Falls, in the Territory of

Washington, may be removed to the Coeur d'Alene Res-

en^ation and settled thereon in i^ermanent homes, on the

terms and conditions contained in an agreement made and

entered into bv and between John B. Wright, Jarred W.

Daniels and Henrv W. Andrews, Commissioners on the

part of the United' States, and said Spokane Indians, con-

cluded on the fifteenth day of March, eighteen hundred

and eighty-seven, at Spokane Falls, in the Territory of

Washington."
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Fi'om this treaty it will ])e seen that it relates cmly to

the Upper and Middlr Bands of tlie R])okane Indians, wlio,

at tiie time of making" the treaty, were oeeunying lands in

and around tlie ])resent C^ity of Spokane, AVashington,

and also related only to ''lands h/hifj outside of ih>- I i/dian

Reservations in Washington a)id Idaho Territories/'

Tt will tlierefore be seen that this treaty stipuhition

lias no bearing upon the lands within the resei'vation in

([uestion, and therefore complainant's contention that the

Indians now occupying the same have no right thereto as

a reservation, does not jjresent an issuable fact in this case.

As counsel have only referred to this ])oint in their state-

ment, and liave ])roduced no ai'gument in its sup])Oi-t, w(»

are of the opinion that they do not place any reliance ni)on

the same.

From the foregoing we resi>ectfully submit that the

decision and judgment of the lower Couil should be

affirmed.

Kesj)ect fully submitted,

JESSK A. FKYK,

IJ. S. Attorney.

EDWAKD K. CrSHArAX,
Asst. U. S. Attornev.
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